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INTRODUCTION

During the first eighteen months of the
’alestinian intifada (popular uprising) in the
[sraeli-occupied West Bank and Gaza Strip, the
[sraeli Government, in clear violation of
international law, ordered the deportation of
51 Palestinians and totally demolished or
sealed over 285 houses belonging to residents
>f the Occupied Territories. Deportations
and house demolitions, as well as various
other measures used by the Israeli Government
to counter Palestinian resistance to the
Israeli occupation of the West Bank and Gaza
Strip, are carried out under the authority of
extraordinary legislation enacted by the
British during their Mandate over Palestine,

the British Defence (Emergency) Regulations,
1945.

The British Government revoked the
Defence (Emergency) Regulations, 1945, at the
end of the Mandate in May 1948, and Jordan did
not consider these Regulations to be in effect
during its administration of the West Bank
from 1948 to 1967. Nevertheless, in 1967,
shortly after taking control of the West Bank,
the Israeli military authorities began using
the British Defence Regulations against the
population in the Occupied Territories, and
have resorted to them with increasing
frequency sincg the intifada began on
December 9, 1987.

Israel's justification of its continued
use of the British Defence Regulations is
essentially threefold. First, Israel asserts
that the British Defence Regulations were
never effectively revoked and thus remain part
of the local law of the West Bank. Second,
Israel contends that international law allows
and even requires a military occupant to
continue to apply the 1local 1law of the
occupied territory. Third, Israel asserts that
the measures it carries out under the
authority of the British Defence Regulations,
including deportation and house demolition, do
not in fact violate relevant international law
norms.




The purpose of this paper is to examine
the validity of these three assertions,
Section I discusses the British enactment of
the Defence Regulations in 1945. Section II
examines the subsequent British revocation of
the Defence Regulations in May 1948. Section
III reviews the status of the Defence
Regulations during the Jordanian
administration of the West Bank. Section IV
examines Israel's revival of the Defence
Regulations in the Occupied Territories
beginning in 1967. Section V considers
Israel's use of the Defence Regulations in the
state of Israel from 1948 to the present.
Section VI discusses the deportations and
house demolitions carried out by the Israeli
military forces in the West Bank and Gaza
Strip under the authority of the British
Defence Regulations, and considers the
application of the Fourth Geneva Convention
and the Hague Regulations to these measures.
Section VII briefly examines other relevant
portions of international human rights law.

The paper concludes that the British
Defence Regulations do not constitute a part
of the local law in the West Bank today and
that the Israeli Government's continued use o
these Regulations violates international law.




I. THE BRITISH DEFENCE REGULATIONS
DURING THE BRITISH MANDATE

The British High Commissioner of
Palestine enacted the Defence (Emergency)
Regulations, 1945, on September 27, 1945 in
the exercise of powers vested in him by the
Palestine (Defence) Order in Council, 1937.
The Palestine (Defence) Order in Council,
1937, was enacted by the King of England in
Council and empowered the High Commissioner to

make such regulations ... as appear
to him in his unfettered discretion
to be necesary or expedient for
securing public safety, the defence
of Palestine, the maintenance of
public order and the suppression of
mutiny, rebellion and riot, and for
maintaining supplies and services
essential to the 1life of the
community.

The Defence Regulations, as enacted,
gave the High Commissioner extraordinary
powers over the civilian population of
Palestine, 1including the power to deport
citizens of Palestine, to demolish houses, to
impose curfews and town arrest, to censor
newspapers and books, and to administratively
detain, all without the necessity of judicial
proceedings. These Defence Regulations
actually revised and consolidated earlier and
equally repressive emergency regulations
enacted by the High Commissioner of Palestine
into one volume.

The 1945 Regulations and the earlier
emergency regulations were enacted in response
to the virtual breakdown of civil authority in
Palestine as first the Palestinians and then
the Jews used viglence as a tool to achieve
political change.” At the height of the Arab
Rebellion in 1938, for example, the British
recorded 5,708 incidents of violence involving
an estimated 16,000 armed Palestinian
guerillas.® The British General Officer
reported in August 1938 that "the situation
was such that civil administration and control
of the country_was, to all practical purposes,
non-existent"’.’ According to official British
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figures, between April 1936 and August 1939,
545 Jews, 126 British, and gver 2,000
Palestinians were reported killed.

During the period after World War II of
Jewish opposition to the British Mandate,
Jewish paramilitary organisations reportedly
had an est%pated strength of over 60,000 men
under arms.” According to British statistics,
between October 1 and November 18, 1946
alone, fg British soldiers and policemen were
killed. In May 1947, the American Consul in
Jerusalem reported that:

with its officials attempting to
administrate from behind masses of
barbed wire, in heavily defended
buildings, and with those same
officials (minus wives and children
evacuated some time ago) 1living in
pathetic seclusion in ‘'security
zones', one cannot escape the
conclusion that the Government of
Palestine is a hunted organization
with little hope of ever being able
to cope with conditions }T this
country as they exist today.

The British Government responded to the
escalating violence by enacting successive
Orders in Council, which gave the British High
Commissioner of Palestine broad authority to
enact emergencyzregulations in the attempt to
restore order.

In spite of the extremely harsh measures
imposed under the authority of these
regulations, first during the Arab Rebellion
and subseguently in response to Jewish
violence, the deportations, house demolitions,
mass arrests, curfews, sweeping searches, and
collective fines were of questionable success
in restoring order. Rather, they embittered
the general population and %ade British rule
even more unpopular.l The Brazish
progressively lost control of Palestine.




On November 29, 1947, the United Nations
General Assembly voted to partition Palestine.
Almost immediately thereafter, ¢ivil war broke
out betweei] the Palestinian and Jewish.
communities.l® The British Mandate came to an
end on May 15, 1948.




II. BRITISH REVOCATION

on May 12, 1948, three days before the
end of the British Mandate, the King of
England enacted the Palestine (Revocations)
Order in Council, 1948 (the "Revocations
Order" - original text in Appendix A). The
Revocations Order provides in pertinent part:

The Orders in Council specified in
the Schedule to this Order are
hereby revoked to the extent

specified in ghe second column of
the Schedule.?l

The 1last Order in Council 1listed in the
attached Schedule is the "Palestine (Defence)
Order in Council, 1937", under the authority
of which the British Defence Regulations,
1945, had been enacted. The corresponding
entry in the second column %f the Schedule
specifies "The whole order".l’ The effect of
the Revocations Order was therefore to revoke
the Palestine (Defence) Order in Council,
1937, as well as the British Defence
(Emergency) Regulations, 1945.

The Revocations Order was enacted "in
exercise of the powers [granted] in this
behalf by the Foreign Jurisdiction Act,
1890", The Palestine (Defence) Order in
Council, 1937, had also been enacted pursuayg
to the Foreign Jurisdiction Act, 1890.
Section 10 of the Foreign Jurisdiction Act,
1890, provides that:

It shall be lawful for [His Majesty]
in Council to revoke or vary any
Order in Co%%cil made in pursuance
of this Act.

The Revocations Order specifies the day
of "CgTing into Operation" as "1l4th May,
1948"., The Interpretation Act of 1889, which
was in effect at this time, provides:

Where an Act passed after the
commencement of this Act, or any
order in Council ... made, granted,
or issued, under a power conferred
by any such Act, 1is expressed to
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come into operation on a particular
day, the same shall be construed as
coming into operation immediately on
the gxpiration of the previous
day.2

The Revocations Order therefore ecame
effective at midnight on May 13, 1948.




III. THE JORDANIAN ADMINISTRATION:
1948 - 1967

Following the British withdrawal from
Palestine at the termination of the Mandate on
May 15, 1948, the Trans-Jordanian Army
occupied the West Bank of the Jordan River. In
April 1950, it was formally annexed by King
Abdullah of Jordan. Jordan ruled the West Bank
until its defeat by Israel in the 1967 June
War.

On May 13, 1948, anticipating the end of
the British Mandate two days later, King
Abdullah issued an Addendum to the Trans-
Jordan Defence Law of 1935. The Addendum
provides that the Jordan Defence Law and all
Regulations issued thereunder will apply to
any country or area in which the Jordanian
Arab Army is found or is entrusted with
maintaining security and order.%% The effect
of the Addendum was to make the Jordanian
Defence Law of 1935 and Defence Regulations
issued thereunder applicable to the West Bank.

Article 2 of the Jordanian Defence Law
provides that whenever there is an emergency
necessitating the defence of Jordan or
endangering public security or safety, the
King may declare the Defence Law to be in
effect. Article 4 empowers the King to enact
Defence Regulations to ensure pug&;c security
and the defence of Trans-Jordan. On August
29, 1939, King Abdullah declared the Jordanian
Defence Law to be in effect and eggcted
certain Defence Regulations thereunder. The
Jordanian Defence Law and Regulations provide,
inter alia, for administrative detention,
censorship, _curfews, deportation, and house
demolition.

The Jordanian Defence Law of 1935 and
Defence Regulations give the government of
Jordan similar emergency powers to those
granted to the British High Commissioner under
the British Defence Regulations of 194S5.
However, the specific provisions of the two
sets of laws differ in important respects. For
example, while both sets of laws provide the
power to order deportation and administrative
detention, the British Defence Regulations

8




provide the right to appeal such ordergig:

the Jordanian Defence Law and Regulat{°§211°
not. Similarly, both sets of laws spegie?

', Nigegt cie

which courts will have jurisdiction ovey
offences under the laws. However, the Britisgp
Defence Regulations set up special military
courts and provide detailed procedures by
which these courts are to be governed. The
Jordanian Defence Law relies_on existing
Jordanian courts and procedures.

If the British Defence Regulations had
still been in effect after the British left
Palestine and Jordan took control of the West
Bank, these Regulations would have been
rendered unnecessary and superfluous by the
Addendum of May 13, 1948 making the Jordanian
Defence Law and Regulations applicable to the
West Bank. There was no need for both sets of
laws; moreover, since the provisions of the
two sets of laws differ while conferring
similar types of powers, to keep both sets of
laws in effect would have resulted 1in
inconsistency and confusion.

In fact, the Jordanian government (which
was apparently unaware of the British
revocation) considered the British Defence
Regulations to have been repealed by virtue of
the Addendum of May 13, 1948, and also by
virtue of the following proclamation, issued
by the Jordanian Military Commander in May
1948, making the Jordanian Defence Law and
Regulations applicable to the West Bank:

all Laws and Regulations in force in
Palestine at the end of the Mandate,
on 15 May 1948, shall remain in
force ... save where that 1is
inconsistent with any provision of
the Defence of Trans-Jordan Law of
1935, or with any Regu%gtions or
Orders issued thereunder.

Since important provisions of the Defence
(Emergency) Regulations, 1945, are
inconsistent with the Jordanian Defence Law
and Regulations, the effect of this
proclamation would have been to repeal the
British Defence Regulations if they had not
already been effectively revoked by the
British.




——

In 1979, in Abu Awad_ v. Commander of the
Judea and Samaria Region, the Israel Supreme
Court, sitting as the High Court of Justice,
rejected a challenge to a deportation order
issued under the authority of the British
Defence Regulations. Petitioners argued that
the Defence Regulations were no longer valid
law in the West Bank. The Court considered the
proclamation issued by the Jordanian Military
Commander in May 1948, gquoted above, and
stated:

We were not presented with any proof
that the ([British] Defence
Regulations contradict the Jordanian
Defence Law of 1935, thus the
conclusion is that at the time of
the Jordanian occupation of the West
Bank in 1948, the above regulations
remained wvalid.

As discussed above, there are important
contradictions between tl:e British Defence
Regulations and the Jordanian Defence Law and
Regulations. This conclusion is buttressed by
an expert opinion submitted to the Israel
Supreme Court in a different case by
Palestinian lawyer Aziz Shehadeh (Appendix B).
Advocate Shehadeh stated that "the provisions
={ [the British and Jordanian] regulations are
ccntradictory", and concluded that "the
[British] Defence Regulations ... were
repealed and the same powers vested in the
Jordanian King and his ministers by virtue of
{the Addendum of May 13, 1948]".
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IV. ISRAEL'S REVIVAL OF THE DEFENCE
REGULATIONS IN THE OCCUPIED TERRITORIES

On June 7, 1967, after Israel occupied
the West Bank and Gaza Strip, the Military
Commanders of the West Bank and Gaza Strip
issued the following proclamation:

The Law in existence in the Region
on June /, 1967, shall remain in
force, Insofar as it does not in any
way conflict with the provisions of
this Proclamation or any
Proclamation or Order which may be
issued by me, and subject to
modifications resulting from the
establishment of government by the
Israel _Defence Forces 1in the
Region.

Israel contends that by means of this
proclamation, the British Defence Regulations
have remained in full force and effect in the
West Bank and the Gaza Strip to the present
day.

Apparently in anticipation of arguments
that the Defence Regulations were revoked by
the British prior to the end of the Mandate,
or by the Jordanians during the Jordanian
administration of the West Bank, two
Interpretation Orders were issued. These
orders will be discussed in turn.

(A) Interpretation Order No. 160

Interpretation Order No. 160 (Appendix
C), issued by the Military Commander in 1967,
provides:

So as to remove any ambiguity, it is
hereby decided that any Hidden Law
does not have, or has ever had, any
effect.

Article 1 of the same Order defines "Hidden
Law" as:

11




any legislation, whatever it is,
which was enacted between 29
November 1947 and 15 May 1948 and
which was not published in the
Official Gazette, in spite of the
fact that it was the kind of
legislation whose publication in the
Official Gazette was required during

that peg}od whether by necessity or
custom.

The British Revocations Order, by which
the British Defence Regulations were repealed
prior to the end of the Mandate (see
discussion in Section II, supra), was not in
fact published in the Palestine Gazette, the
official gazette in Palestine during the
British Mandate.

In the 1985 Israel Supreme Court case of
Nazzal et al. v. the IDF Commander of Judea
and Samaria, a deportation order issued
under the authority of the British Defence
Regulations was challenged on the grounds,
inter alia, that the British Government had
revoked the British Defence Regulations prior
to the end of the Mandate. The Israel Supreme
Court, sitting as the High Court of Justice,
rejected this argument on the basis of
Interpretation Order No. 160, gquoted above,
since the Revocations Order was not published
in the Palestine Gazette.

In fact, the Palestine Gazette was not
published at all after April 1948, due to
civil war condit%f s prevailing in Palestine
at that time.? However, there was no
requirement under British law that the
Revocations Order be published in the
Palestine Gazette in order to be effective.
Section 20 of Interpretation Ordinance No. 9
of 1945, explains the requirement of
publication in the Palestine Gazette as
follows:

All redqulations having legislative
effect shall be published in the
Official Gazette and, unless it be
otherwise provided, shall take
effect and come into operation as
law on the date of such publication
[Emphasis added.]
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"Regulations" is defined in Section 2 of the
same Interpretation Ordinance as:

any regulations, rules, by-laws,
proclamations, orders, directions,
notifications, notices, or other
instruments, made or issued by the
High Commissioner ... under the
authority of any Act or of any Order
by His Majesty in Council ...

The requirement of publication in the
Palestine Gazette therefore applied to
legislation enacted by the High Commissioner
of Palestine. There was no requirement that
Acts or Orders in Council issued by the King
of England in Council be published in the
Palestine Gazette in order to be effective.

Requirements of publication for Orders in
Council issued by the King at the time of the
Revocations Order are set forth_}n the
Statutory Instruments Act, 1946.° The
Statutory Instruments Act provides that:

Where by any Act passed before the
Commencement of this Act power to
make statutory rules ... was
conferred on any rule-making
authority ... any document by which
that power is exercised ... shall
.o be known as a "statutory
instrument" and the provisions of
this Act shall apply ¢thereto
accordingly.

The Statutory Instruments Act goes on to
provide that all such "statutory instruments"
are to be published in the Statutory
Instruments compilation. In accordance with
the requirements of this Act, the Revocations
Order was published %% the Statutory
Instruments compilation. Thus the Supreme
Court decision in the Nazzal case clearly
appears to be in error in rejecting the
British revocation on the grounds that3§t was
not published in the Palestine Gazette.

13




The British Government has confirmed the
validity of the Revocations Order under
British law and the fact that this Order
effectively revoked the British Defence
(Emergency) Regulations, 1945, in an April 22,
1987 1letter to al-Haqg. In this letter

(Appendix C), the British Minister of State,
Tim Renton, wrote:

I confirm that, in view of the
Palestine (Revocation) Order in
Council 1948, the Palestine
(Defence) Order in Council 1937 and
the Defence Regulations 1945 made
under it are, as a matter of English
law, no longer in force.

(B) Interpretation Order No. 224

In 1968, the Military Commander issued
Interpretation Order No. 224 (Appendix E),
which provides:

DEFINITION

1. In this order, "“emergency
legislation" shall be understocd as
it is in Regulation No. 3 of the
Defence (Emergency) Regulations,

1945.

METHODS TO REVOKE EMERGENCY
LEGISLATION

2 (A). So as to remove all doubt,

it is hereby clarified that
emergency legislation 1is not
rendered null and void by inference
from later legislation which is not
emergency legislation.

(B). Emergency legislation is
rendered null and void solely by
legislation which is not emergency
legislation and which explicitly
repeals it by name. =
VALIDITY OF EMERGENCY LEGISLATION
3. Emergency legislation which was

14




in force in the area after 14 May
1348 shall remain in force from the
definitive date onward as if it had
been enacted as security
legislation, unless it was
explicitly revoked by name, as
stipulated in section 2(B), either
prior Bo or following the definitive
date.?

This interpretation order appears to have
been enacted to rebut claims that the British
Defence Regulations were implicitly revoked by
Jordan. The Addendum and Proclamation of May
1948 by means of which the Jordanian
government believed the British Defence
Regulations to have been repealed (see
discussion in Section III, supra) did not
"explicity revoke[]" the British Defence
Regulations "by name".

In the Nazzal case mentioned above, the
petitioners challenged three deportation
orders issued against residents of the West
Bank on the grounds, inter alia, that the
British Defence Regulations were implicitly
abolished by the May 1948 proclamation issued
by the Jordanian Military Commander. The Court
rejected this argument, citing Interpretation
Order No. 224, quoted above, and ruled that
the British Defence Regulations were still in
effect s%pce they had never been explicitly
revoked. ?

Of course, the British Defence
Regulations were explicitly revoked by name by
the British Revocations Order. (See discussion
in Section II, supra.) However, even as a
matter of Jordanian law, the Court appears to
be mistaken. The on-going validity of the
British Defence Regulations during the
Jordanian administration of the West Bank must
be determined as a matter of Jordanian law,
not subsequent Israeli legislation.4 There is
no requirement under Jordanian law that
emergency legislation be explicitly revoked by
name.

In a letter to al-Hag dated June 25,
1988, the Jordanian Legal Commander in charge
of military justice confirms that, as a matter
of Jordanian law, the British Defence

15




Regulations, if still in effect, were repealed
by the Addendum of May 13, 1948 and the
Jordanian Proclamation of May 1948 (Appendix
F). The letter states in pertinent part:

the Jordanian legislator implicitly
cancelled the Defence Regulations
issued by the British Mandatory
authorities in 1945...[citing both
the Addendum of May 13, 1948 and the
Jordanian Proclamation of May 1S48}.

Further commentary is provided in the expert

opinion_of Advocate Aziz Shehadeh, discussed
above.

In fact, during the course of the 19
years of Jordanian rule over the West Bank,
the British Defence Regulations were never
used by the Jordanian Government. This fact
has been confirmed by a number of sources,
including interviews with Palestinian lawyers
who practiced in the West Bank during the
period of Jordanian rule, and with officials
of the Jordania% Ministries of Justice and
Foreign Affairs. 4 As is pointed out in the
above-quoted letter from the Jordanian Legal
Commander:

the Defence Regulations and orders
which were issued during Jordanian
rule were issued by virtue of the
Jordanian Defence Law of 1935, not
by virtue of the Defigce (Emergency)
Regulations of 1945.

16
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V. USE OF THE DEFENCE REGULATIONS
IN ISRAEL: 1948 TO THE PRESENT

While the main focus of this paper is
Israel's on-going use of the British Defence
Regulations in the Occupied Territories, it is
interesting to note that Israel also considers
the British Defence Regulations to still be in
effect in Israel itself.

Shortly after the British withdrawal from
Palestine, the Israel Provisional Council of
State passed an ordinance which provided:

The Law which existed in Palestine
on the [l4th of May 1948] shall
remain in force, insofar as there is
nothing therein repugnant to this
Ordinance or to other laws which may
be enacted by or on behalf of the
Provisional Council of State, and
subject to such modifications as may
result from the establishmigt of the
State and its authorities.

It is on the basis of this ordinance that the
British Defence Regulations are thought4§o
have become a part of Israeli domestic law.

Since the British revoked the Defence
Regulations effective midnight May 13, 1948
(see discussion in Section II, supra), they
were not in existence on May 14, 1948 and
therefore could not be incorporated into
Israeli law by this ordinance. However, while
the use of the British Defence Regulations in
the Occupied Territories has been challenged
on the ground that these Regulations were
revoked by the British, this has apparently
never been the basis for a challenge to the
use of the Defence Regulations in Israel.

The new Israeli government first used the
British Defence Regulations to arrest and
administratively gstain mémbers of Jewish
extremist groups. In 1951, the Defence
Regulations were used to arrest and
administratively detain Orthodox Jews who
protested aga%ﬂft the conscription of women
into the Army. In addition, there have been
other isolated incidents of the use of these
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regulations against Jews in Israel. Their
principal use has, however, been against
Palestinian citizens of Israel.

Soon after the establishment of the State
of Israel, the Israeli authorities created a
military government to rule those areas of
Israel most fensely populated with
Palestinians.?> The Military Governor's
authority wgf based on the British Defence
Regulations. Under the ggthority of Article
125 of the Regulations, the entire area
under military government was divided into
numerous districts which were proclaimed to be
"closed areas". Palestinians living in one
closed area were not allowed to travel into
another closed area without obtaining a
special permit. There were reportedly over
fifty Euch closed areas 1in the Galilee
alone.>

The Israeli Government reportedly also
used Article 125 as one method of
appropriating Palestinian lands. Palestinians
who lived in one closed area and owned land in
another closed area were prohibited from
entering the second closed area to cultivate
their 1land. After several years without
cultivation, the land was confiscated by the
Israeli Government unggr the Cultivation of
Waste Lands Ordinance.

Other provisions of the British Defence
Regulations used by the military government
during this time included Article 109
{empowering the military governor to order
anyone to remain at his residence and report
his movements to the authorities), Article 110
(allowing the military governor to require any
person to "reside within the limits of any
area" designated by the military governor and
remain at his residence from one hour after
sunset until sunrise), Article 111 (allowing
the administrative detention of any person for
a period not exceeding one year (subject to
renewal) without charge or trial), and Article
124 (allowing the military governor to place a
total og partial curfew on any village or
region). 6

With the exception of administrative
detention under Article 111, none of the

18
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above-listed sanctions were subject to any
sort of judicial or administrative hearing or
any type of appeal process. Moreover,
restrictions imposed on entire Arab villages
or areas were reportedly not enggrced against
Jews living in those same areas.

In 1966, the systeg of military
government was dismantled. 8 However, the
British Defence Regulations were left in place
and continue to be used today against the
Palestinian population living in Israel.

Several unsuccessful attempts have been
made over the years to repeal all or part of
the British Defence Regulations in Israel. In
July 1949, a bill was introduced into the
Knesset by the government itself to repeal the
Defence_ Regulations. It did not pass,
however.

As the government legal advisor in 1950,
Haim Cohn, later Justice of the Israel Supreme
Court, suggested to the Knesset that the
British Defence Regulations be abolished.
According to Cohn, the Law Committee of the
Knesset concluded that if there were to be
such Regulations in effect %g Israel, it was
better that they be British.

Repeal was again proposed in 1951. During
the course of the debate, the Knesset passed a
resolution declaring:

the Defence (Emergency) Regulations,
1945, which have been effective
since the time of the British
Mandate, are incompatible with the
princig}es of a democratic
state...

The Knesset delegated to its Constitution
and Law Committee the responsibility of
drafting a bill to repeal the Defencg
Regulations. However, the bill did not pass.6

In 1954, Meir Vilner of the Israeli
Communist Party proposed that Article 125 of
the Defence Regulations be abolished. He
stated:

[Tihe Military Governors have lately
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made a habit of declaring whole
villages and stretches of land

'closed areas' ... in order to
prevent Arab peasants from working
their land.

Vilner'f proposal was crossed off the
agenda.6

According to Israeli legal scholar Baruch
Bracha, there are two main reasons that these
efforts to repeal the British Defence

Regulations in Israel have failed. The first
is that:

the special security situation in
Israel had necessitated the giving
of special powers which curb the
personal freedom of persons who may
endanger the State, although such
persons might possibly not be
convicted in the Court: on the basis
of the regular laws of evidence.

The second is that:

it was convenient for the Government
tc attribute the blame for these
Regulations adversely affecting
individual liberties on the doorstep
of Mandatory legislatigg and thus
deciare itself innocent.

20




VI.THE DEFENCE REGULATIONS
UNDER INTERNATIONAL LAW

(A) Application of International Humanitarian
Law to the Occupied Territories

For centuries it was assumed that a
military occupant was the absolute owner of
the occupied territory and could do whatever
it wished with the inhabitants. It is only
relatively recently, beginning in the late
nineteenth century, that it has come to be
generally recognized that civilians under
military occupation_ should be protected under
international law.

The two principal international
conventions which set forth humanitarian law
applicable to military occupations are the
Convention (IV) Respecting the Laws and
Customs of War on Land and appended
Regulations ("1907 Hague Regulations"),
particularly Articles 42 to 56, and the Geneva
Convention Relative to the Protection of
Civilian Persons in Time of War of 9ugust 12,
1949 ("Fourth Geneva Convention").6 Neither
of these conventions sets forth 1lofty
idealistic standards, impossible of
application in the real world. Rather, both

conventions balance humanitarian coggerns with’

the military needs of the occupant.

The 1907 Hague Regulations have achieved
the status of customary international 1law;
they set forth norms of conduct applicable to
all nations whether or not they have become
parties to the convention. It is not yet
clear whether the Fourth Geneva Convention, in
its entirety, reflects customary international
law7 although many provisions of it certainly
do. However, nearly all states are today
parties to the Fourth Geneva CQRyention,
including Israel, Jordan, and Egypt.

Although as a party to the Fourth Geneva
Convention Israel is bound to comply with its
terms, Israel has not recognized the
applicability of the Fourth Geneva Convention
to its _occupation of the West Bank and Gaza
Strip. This position is based at least in
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part upon Israel's contention that the Fourth
Geneva Convention applies only where a
legitimate sovereign pqy?r was ousted from the
occupied territory. Israel has never
recognized that the West Bank was lawfully
under the sovereignty of Jordan or that the
Gaza Strip was lawfully under the sovereignty

of Egypt p:}or to its occupation of these
territories.’4

In support of its position, Israel arques
that the rules of belligerent occupation were
created to protect the reversionary rights of
the legit_;‘.gnate sovereign to the occupied
territory. Where no legitimate sovereign
was ousted, the argument goes, the reasons for
application of the Fourth Geneva Convention do
not come into play, and, therefore, the Fourth
Geneva COggention does not govern the
occupation.

It is correct that the rules of
belligerent occupation were intended to
protect the reversionary rights of the
legitimate sovereign. However, these rules
were also intended to protect the civ%%ian
population within the occupied territory. In
fact, it has been convincingly maintained that
protection of the civilian population is the
primary puﬁyose behind the Fourth Geneva
Convention. In any event, to conclude that
because there is no 1legitimate sovereign
(assuming arguendo that this is true) the
civilian population is entitled to no
protection under international law, is
unsupportable. As noted by Jean Pictet of the
International Committee of the Red Cross
("ICRC"): "[Humanitarian law] must be invoked
to ensure at least a minimum of safeguards and
of humanity to all men,7 in times of peace and
in times of war alike".’?

: The reluctance of Israel to admit the
applicability of the Fourth Geneva Convention
to the Occupied Territories- apparently stems,
at least in part, from its concern that such
an admission would be interpreted as a
recognition of the sovereignty of Jordan over
the West Bank, and of Egypt over the Gaza
Strip. The ICRC, which was responsible in
large part for the drafting of the Fourth
Geneva Convention, and which is charged with
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assisting the parties to the Convention in
carrying out their obligations under the
Convention, takes the position that the Fourth
Geneva Convention applies where "territory
under the authority of one of the parties
passes under the authority of an opposing
party", witgfut regard to the question of
sovereignty.

And, indeed, Article 3 of the Fourth
Geneva Convention provides: "The application
of humanitarian law shall not affect the legal
status of the parties to the conflict", thus
indicating that 1Israel's recognition of the
applicability of the Fourth Geneva Convention
would not, under the terms of the Convention,
constitute an admission of sovereignty. In
addition, Article 2 of the Convention provides
that the provisions of the Convention shall
apply "to all cases of partial or total
occupation of the territory of a High
Contracting Party..." Article 47 further
states:

Protected persons who are in occupied
territory shall not be deprived, in
any case or in any manner whatsoever,
of the benefits of the present
Convention by any change introduced,
as the result of the occupation of a
territory, into the institutions or
government of the said territory, nor
by any agreement concluded between
the authorities of the occupied
territories and the Occupying Power,
nor by any annexation by the latter
of the whole or part of the occupied
territory.

"Protected persons" are defined in Article 4
as

those who, at a given moment and in
any manner whatsoever, find
themselves, in case of conflict or
occupation, in the hands of a party
to the conflict or Occupying Power of
which they are not nationals.
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It seems then, that the clear intention
was to have the widest possible application of
the Convention, without regard for political
considerations.

The International Committee of the Red
Cross has from the outset maintained that the
Fourth Geneva Convention does apply to
Israel'g occupation of the West Bank and Gaza
Strip.8 The United Nations Security Council,
as well as most governments including that of
the United States, have also asserted
unequivocally the application of the Fourth
Geneva Convention to Israel's ogcupation of
the West Bank and the Gaza Strip.

While continuing to maintain that Israel
is not de jure bound to apply the provisions
of the Fourth Geneva Convention to the
Occupied Territories, Israel nevertheless has
declared that it voluntarily complies with the
humanitariag provisions of the Fourth Geneva
convention.®% The former Attorney-General of
Israel, Meir Shamgar (currently President of
the Israel Supreme Court) has stated:

By General Staff Orders of the
Israeli Army, every soldier is bound
to act according to the Fourth
Geneva Convention which has been
published as part of these Orders.
Every soldier is obliged to respect
the person, honor, family rights,
religious convictions and practices,
and manners and customs of the
inhabitants of the Territories, and
any action against these rules of
behavior is punishable by virtue gf
the Israeli Military Justice Law.8

Israel also allows the ICRC access 58 detained
prisoners within 14 days of arrest.

The Israel Supreme Court has not ruled on
the applicability of the Fourth Geneva
Convention to the Occupied Territories. It has
held that the Convention is non-justiciable
since, as conventional rather than customary
international law, it does not form a part of
the municipal law of Israel, and could only
become a part of this law if legislat%ﬁp to
this effect were adopted by the Knesset. The
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Supreme Court has held, however, that the
Hague Regulations, as customary international
law, are binding on the m&%itary government in
the Occupied Territories.

As Israeli legal scholar Theodore Meron
has aptly noted in this regard:

If Israel is considered an occupying
power for the purposes of the Hague
Regulations, surely it must be an
occupying power for the purposes of
the ggurtn Geneva Convention as
well.

Both treaties concern the application of
humanitarian law to military occupation.
Moreover, Israel's concern that recognition of
the applicability of the Fourth Geneva
Convention will be viewed as an admission of
the legitimacy of Jordan's and Egypt's
sovereignty over the Occupied Territories
should apply equally to the Hague Regulations,
since Article 43 of the Hague Regulations
states as 1its premise: "The authority of the
legitimate power having in fact ;@ssed into
the hands of the occupant " Finally,
Israel's refusal to recognize the
applicability of any portion of the Fourth
Geneva Convention to the Occupied Territories
while at the same time admitting the
applicability of the Hague Regulations is
illogical since certain provisions of the
Fourth Geneva Convention merel restate
provisions of the Hague Regulations. 1

The Government of Israel has allowed
various measures taken by the military
government in the Occupied Territories to be
tested in the Israel Supreme Court sitting as
the High Court of Justice under the standards
set forth in the Fourth Geneva Convegfion as
well as under the Hague Regulations. 2 For
this reason, and since the international
community does consider the Fourth Geneva
Convention to be binding on Israel, this paper
will next consider Israel's conduct in making
extensive use of the British Defence
Regulations in the Occupied Territories under
the standards set forth in both the 1907 Hague
Regulations and the Fourth Geneva Convention.
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(B) Application of International Humanitarian
Law To Israel's Use of Deportation and House
Demolition Under the Authority of the
British Defence Regulations

This section will examine two of the
extrajudicial sanctions which the 1Israeli
Government has imposed in the West Bank and
Gaza Strip under the authority of the British
Defence Regulations (deportation and house
demolition), and will consider the application
of international humanitarian law to these
sanctions.

1l.Deportation

a. Israeli Practice

Articles 108 and 112 of the British
Defence Regulations empower the Military
Commander "to issue an order ... for the
deportation of any person in Palestine" if the
Military Commander "is of the opinion that it
is necessary or expedient to make the order
for securing the public safety, the defence of
Palestine, the maintenance of public order or
the sup%ression of mutiny, rebellion or
riot".?3 sSince deportation is an
administrative and not a judicial sanction,
deportees are not formally charged with any
crime nor afforded a trial prior to being
expelled.

Under guidelines issued by the Israeli
Government in 1977, prospective deportees have
48 hours to appeal the deportation order to a
Military Advisory Committee and an additional
48 hours to appeal the Advisory Committee's
decision to the Israel Supreme Court.
However, these rights of appeal are of limited
value since deportation orders are typically
made on the basis of secret evidence to which
neither the pro%?ective deportee nor his
lawyer has access. °

In view of the very broad discretionary
authority given to the Military Commander by
the Defence Regulations to issue deportation
orders, Supreme Court review of the Military
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Commander's use of this gqig
necessarily limited. As the Supizztion is

sitting as the High Court of Jeu::.’:‘fcft'
explained in Alyubi v. Minister of Defence: e

The Jjurisdiction of this Court, in
scrutinizing the competent
authority's exercise of its power
emanating from the Defence
(Emergency) Regulations, 1945, is
very limited. When the given
Regulation empowers the competent
authority to act against an
individual in any case in which it
'thinks' or 'it seems to it' that
there are conditions that require
this, then that same Authority is
the final Arbiter in determining the
existence of these conditions. In
such situations this Court's
function is limited to examining
whether the authority exceeded its
power under the law by virtue of
which it was empowered to act, if
the said authority paid attention to
the factors stated in the same law,
and whether the authority acted in
good faith. Since it is restricted
to this 1limited jurisdiction, this
Court 1is not to scrutinize the
reasons encouraging the competent
autho&}ty to issue the given
Order.

It is thus not surprising that the Supreme
Court has never overturned a deportation
order.

According to a report compiled for the
Anmerican Friends Service Committee, Israel
deporssd 1,156 Palestinians between 1967 and
1978. There were few deportations between
1978 and 1984. In August 1985, Israel
announced it would again begin using
deportation and other administrative
punishment measures. 8 In 1985, 1Israel
deported 35 Palestinians; in 1986, 10; and in
1987, 8. Since the start of the intifada,
Israel has %sdered the deportation of 60
Palestinians.

In 1971, Meir Shamgar (then Attorney
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General of Israel and currently President of
the Supreme Court) described the Palestinians
deported by Israel as "([s]aboteurs, members of
terrorist organizations, and persons actively
engaged on behalf of the Arab Governments in
actions against security and public order". He
went on to state:

Most of the persons deported had
been in administrative detention
until their deportation; they were
in detention for a long time prior
to their deportation, and it would
have been impossible to release them
because fgoimperative reasons of
security.

More recently, Attorney-General Itzhak
Zamir described Israel's criteria for
deportation as follows:

Typically, the recipient of a
deportation order has a long history
as a leader or officer of a
terrorist organization; moreover, he
has demonstrated that he will not be
deterred by detention qr lesser
administrative measures.?

b. International Law

Article 49 of the Fourth Geneva
Convention states with respect to deportations
that:

Individual or mass forcible

transfers, as well as deportations b
of protected persons from occupied

territory to the territory of the

Occupying Power or to that of any

other country, occupied or not, are
prohibited, regardless of motive.

The Commentary of the International Committee
of the Red Cross ("ICRC Commentary") notes
that this prohibition against deportation

is absolute and allows of no
exceptions, apart from those
stipulated in paragraph 2 (regarding ~
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the evacuation of given areas for
security or military reasons]. 02

Article 76 of the Geneva Convention
further provides that:

protected persons accused of
offences shall be detained in the
occupied country and, if convicted,

they shall serve their sentences
therein.

The ICRC Commentary emphasizes:

...as we are dealing with occupied
territory, the protected persons
concerned will benefit by the
provisions of Article 49 and cannot
be deported; they can therefore only
be interned, or placed in assigned
residence, within the fronﬁﬁﬁfs of
the occupied country itself.

Israel justifies its deportations of
Palestinians under international law on two
grounds. First, it argues that deportations of
the nature carried out by Israel do not, in
fact, violate the Fourth Geneva Convention.
Second, Israel argues that both the Fourth
Geneva Convention and the Hague Regulations
allow and even require an occupying country to
continue to apply the 1local 1law of the
occupied territory. Israel maintains that the
Defence Regulations under the authority of
which deportation and house demolition are
carried out, continue to remain a part of the
local law of the Occupied Territories.

The first of these arguments will be
considered here; the second will be taken up
below after the discussion of house
demolitions in the next section, since the
analysis applies to both measures.

In an article published in 1971, Meir
Shamgar set forth two reasons why the de-
portations carried out by Israel do not
violate the Fourth Geneva Convention. These
two reasons were subsequently adopted and
developed by the Israel Supreme Court in
decisions upholding Israel's use of de-
portation under the Fourth Geneva Convention.
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The first reason, according to Shamgar,
is that

Deportation of a person to Jordan
is, according to the conceptions of
the persons deported, neither
deportation to the territory of the
occupying power nor to the territory
of another country. It is more a
kind of return or exchange of a
prisoner to the power which sent him
and gave him its blessing and orders
to act. There is no rule against
returning agents of the enﬁﬂy into
the hands of the same enemy. 4

The Palestinians here being referred to,
however, are not Palestinians who have entered
the Occupied Territories illegally. Where
"enemy agents" or "“terrorist infiltrators"
have, in fact, crossed the border of the
Occupied Territories illegally, they may be
deported under the authority of Military
Orders Nos. 329 (West Bank) and 290 (Gaza
Strip), which allow the deportation of
individuals who have entered the Occupied
Territories illegally. Rather, the
Palestinians here referred to are legitimate
residents of the West Bank and the Gaza Strip.
Israel's characterization of the deportations
of these individuals as "a kind of return or
exchange of a prisoner to the power which sent
him and gave him its blessing and orders to

act" ignores the realities of the Palestinian,

conflict, particularly since the start of the
Palestinian uprising in December 1987. In view
of the spontaneous character of the early
phases of the uprising, the Palestinians'
insistence on their right of self-
determination, their rejection of Jordanian
representation, Jordan's announcement that it
will not represent the Palestinians at any
upcoming peace conference and the break
between the PLO and Jordan, it cannot be
maintained that Palestinians who resist
Israeli occupation are agents of Jordan. This
argument also ignores the many recent
deportations to Lebanon. Most important, this
argument ignores the unequivocal language of
the Fourth Geneva Convention which prohibits
deportations "regardless of motive" and allows
no exceptions.
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The second reason set forth by Meir
Shamgar is that: "[Article 49] was included in
the Convention against the background of the
specific and terrible experiences of World War

II". Shamgar cites the ICRC Commentary, which
includes this paragraph:

There is doubtless no need to give
an account here of the painful
recollections called forth by the
"deportations" of the Second World
War, for they are still present in
everyone's memory. It will suffice
to mention that millions of human
beings were torn from their homes,
separated from their families and
deported from their country, &8gally
under inhumane conditions....

Shamgar concludes:

I venture to say that any comparison
between deportation for the purpose
of slave labor. and the release of
(a] saboteur to his fellng6 and
commanders is out of context.

In the Abu Awad case, mentioned above,
the Supreme Court of Israel, sitting as the
High Court of Justice, upheld a deportation
order against a challenge under Article 49 of
the Fourth Geneva Convention. The Court stated
that Article 49:

is designed to protect civilians
from arbitrary action of the
occupying army, and its purpose is
to prevent actions such as the
horrors perpetrated by the Germans
in the Second World War, in the
course of which millions of
civilians were deported from their
homes for various reasons ... This
matter has nothing in common with
the deportations executed in the
Second World War for the purpose of
forced labog, torture and
extermination.1©

In Kawasma v. Minister of Defense, the Court
quoted Professor Stone approvingly:
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It seems reasonable to limit the
sweeping literal words of Article 49
to situations at 1least remotely
similar to those contemplated by the
draftsman, namely the Nazi World War
II practices of 1arge-%ca1e
transfers of populations ... 10

As noted above, however, the language of
the Fourth Geneva Convention could not be
clearer or more absolute when it states that
deportations "are prohibited, regardless of
motive”". The ICRC Commentary likewise leaves
no room for doubt on this point. In light of
the unequivocal 1language of the Convention,
the Supreme Court's reading of Article 49 can
only be viewed as an attempt to rewrite the
Convention. As Justice Bach pointed out in a
dissenting opinion in Nasser, Aziz, Affo v.
The Commander of Forces in the West Bank:

The Court should not depart from the
clear and unambiguous meaning of the
words where they do not contradict
the purpose of the draftsman, and
the literal meaning does not leiggto
unreasonable or absurd results.

The United Nations, the 1International
Committee of the Red Cross, the United States
and others in the international community have
consistently denounced Israel's deportatiiss
as clear violations of international law.

2.House Demolition

a. Israeli Practice

Article 119 of the British Defence
Regulations empowers the Military Commander to
order the demolition of:

(1) any house, structure or land
-from which he has reason to suspect
that any firearm has been illegally

discharged, or any bomb or
incendiary article illegally thrown;
or

(2) any house, structure or 1land
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situated in any area, town, village
quarter or street the inhabitants or
some of the inhabitants or some
inhabitants of which he is satisfied
have committed, or attempted to
commit, or abetted the commission of
any offence against these
Regulations involving violence or
intimidation or any Military Court
offence;

It is important to note that under the
second criterion, a house may be demolished if
the Military Commander is satisfied that
residents of the village in which the house is
located (not necessarily inhabitants of that
particular house) have committed an offence
against the Regulations.

House demolition, like deportation, is an
administrative punishment. There are thus no
judicial proceedings prior to issuance of a
demolition order. Typically, houses of
security suspects are demolished after their
arrest Put before they have been charged or
tried.11l

Unlike deportation, there 1is no
formalized appeal procedure available to the
residents of a house targeted for demolition.
A petition challenging a house demolition
order may be brought before the Israel SupriT%
Court sitting as the High Court of Justice.
However, in most cases there 1is no realistic
possibility of appeal to the Court since
residents are generally given no more than one
half to two h?HEF notice before the demolition
takes place. Recently, in reponse to a
petition by the Association for cCivil Rights
in Israel, the Supreme Court ordered the
Israel Defence Forces (IDF) to give residents
of the West Bank Palestinian village of Beita
48 hours notice before demolishing additional
houses. This was reportedly the first time
that the Army committed to providing
Palestinian families with a specific period of
time to allow an appeal to the Supreme Court.
The Court's order was, however, limited to
residents of Beita and did not extend to the
IDF's demolition of ﬁouses elsewhere in the
Occupied Territories. 4
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Of those cases in which house demolition
orders have been challenged in the Supreme
Court and have reached a final decisﬁ&g, not
one has been overturned by the Court. This
is not surprising in view of the standards by
which the Supreme Court is governed 1in
reviewing orders of this kind. (See the
discussion in connection with the appeal of
deportation orders, supra).

According to the West Bank Data Base

Project, between 1967 and 1978 Israel
demoliiged or sealed 1,224 homes in the West
Bank. Official Israeli government figures
reflect that during the first 15 years of E§$
occupation, 1,265 houses were demolished.
In the late 1970's and early 1980's, the
Israell government used this practice less
frequently. In 1979, 9 homes were demolished
and 9 sealed; in 1980, 19 were demolished and
11 sealed; in 1981, 17 were demolished and 17
sealedilgin 1982, 32 were destroyed or
sealed. According to the records of al-Hag,
which are admittedly incomplete, in 1983, six
homes were demolished and in 1984 four houses
were demolished.

In 1985, the Israeli Government announced
that it would revive the use 8£9administrative
punishments in the West Bank and from May
to December 1985, 55 homes were demolished or
sealed; in 1986, 48 were demolished or sealed;
in 1987, 36 homes were demolished or sealed.
From the beginning of the intifada until May
31, 1989, over 285 homes were totally
demolished or sealed, and over 71 houses were
partially demolished or sealed. These figures
do not include houses which were demolished
because their oy&ers lacked the required
building permit.1

In the past, Palestinians whose homes
were demolished were suspected (not formally
charged or tried) of having committed a
political offeqfe involving the use of weapons
or explosives. 21 However, in January 1989,
Israel Defence Minister Yitzhak Rabin
announced ¢that the homes of_ _suspected
stonethrowers would be demolished.122
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b. International Law

Article 23(g) of the Hague Regulations
provides:

[I)t is especially forbidden - ...
(g) To destroy or seize the enemies'
property, unless such destruction or
seizure be imperatively d?E%nded by
the necessities of war;...

Article 53 of the Fourth Geneva
Cconvention specifically applies this general
provision to military occupation:

Any destruction by the Occupying
Power of real or personal property
belonging individually or
collectively to private persons ...
is prohibited except where such
destruction is rendered absolutT%X
necessary by military operations.

The ICRC Commentary states with respect to
this section that "it will be for the
Occupying Power to judge th importance of
such military requirements“.l >

Meir Shamgar maintains that ‘the
demolition of houses is "rendered absolutely
necessary by military operations" in two
situations: (1) where the house is being used
as a physical base for military action, as
where a hand grenade is thrown from the house;
and (2) to create effective military reaction:
"The measurelééis of utmost deterrent
importance..." The International Committee
of the Red Cross has taken the position that
demolition of property as a punishment or
deterrent is not allowed by Article 53 of the
Fourth Geneva Convention. The ICRC has
interpreted the term "military operations" in
this article to mean "the movements,
manoeuvres and other action taken by the armed
forces with a view to fighting." (Emphasis in
original.) The interpretation continues:

Destruction of property as mentioned
in Article 53 cannot be justified
under the terms of that article
unless such destruction 1is
absolutely necessary - 1i.e.
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materially indispensible -~ for the
armed forces to engage in action,
such as making way for them. This
exception to the prohibition cannot
justify destruction as a punishment
or deterrent since to preclude this
type of destructioql%§ an essential
aim of the article.l?

Demolition of homes creates an additional
problem under international law. House
demolitions inevitably affect not only
individuals suspected of illegal activity, but
their families, relatives, landlords and/or
neighbors. Rarely do suspects in the West Bank
and Gaza live alone; and it is common for
extended families to live together. Demolition
of the house of a suspect who does not 1live
alone inflicts a cruel punishment on the other
residents of his house, who are not suspected
of wrongdoing.

Article 33 of the Fourth Geneva
Convention specifically forbids collective
punishments. It provides:

No protected person may be punished
for an offence he or she has not
committed. Collective penalties and
likewise all measures of
intimidation or of terrorism are
prohibited....Reprisals against
protected persons and their property
are prohibited.

The ICRC Commentary defines the term
"collective penalties" as:

penalties of any kind inflicted on
persons or entire groups of persons,
in defiance of the most elementary
principles of humanity, for acts
these persons have not committed.

The ICRC Commentary explains:

During past conflicts, the
infliction of collective penalties
has been intended to forestall
breaches of the law rather than to
repress them; 1in resorting to
intimidatory measures to terrorise
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the population, the belligerents
hoped to prevent hostile acts. Far
from achieving the desired effect,
however, such practices, by reason
of their excessive severity and
cruelty kept alive and strengthened
the spirit of resistence. They
strike at guilty and innocent alike.
They are opposed to all principles
based on humanity and justice and it
is for that reason that the
prohibition of collective penalties
is followed formally by the
prohibition of all measures of
intimidation or terrorism with
regard to protected persons,
whatever they may be.

Meir Shamgar has stated that:

Demolitions have been applied as
personal punitive measures against a
person in whose house acts of
terrorism against the Army or the
civilian population have been
prepared or_committed, or arms
caches found.

Colonel Dov Shefi, formerly Senior Staff
Officer, Military Advocate General of the
Israeli Defence Forces has stated that:
"Demolition is never carried out as a
collective punishment, but only and solely 38
a punishment of the individual involved".l
However, these assertions ignore the realities
of this particular form of punishment.

3. Local law

In addition to asserting that the
individual measures it carries out under the
authority of the British Defence Regulations
do not violate the Fourth Geneva Convention,
Israel also points to provisions of the Fourth
Geneva Convention and the Hague Regulations
requiring the occupying power to continue to
apply the law which was in existence in the
occupied territory before the occupation
began. Claiming that the Defence Regulations
formed a part of the local law prior to the
occupation, Israel contends that under
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international law it is entitled and pTSBaps
even required to continue to apply them.

Of course, the British Defence
Regulations do not continue to form a part of
the local law of the Occupied Territories
since they were effectively revoked by the
British. However, assuming arguendo that they |
were still in force, this section will !
consider whether or not international law
entitles or requires Israel to continue to
apply them.

Article 43 of the 1907 Hague Regulations
requires the Occupying Power to respect the
laws of the occupifg territory "unless
absolutely prevented". 1

Oppenheim comments with respect to this
article:

[I]n exceptional cases in which the
law of the occupied State is such as
to flout and shock elementary
conceptions of justice and the rule
of law, the occupying State mus&33e
deemed entitled to disregard it.

Oppenheim further notes that during the
military occupation of Germany by the Allied
Powers following World War II, Nazi laws were
suspended. He comments:

It may be said without unduly
straining the interpretation of
Article 43, that the Western Powers
were "absolutely prevented" from
administering laws and principles
the application of which within
occupied territory was utterly
opposed to miggrn conceptions of the
rule of law.

Following Oppenheim, the British Defence
Regulations can certainly be said to be
opposed to "modern conceptions of the rule of
law". This is particularly so since portions
of the British Defence Regulations clearly
violate provisions of the Fourth Geneva
Convention,. Article 43 of the Hague
Regulations cannot be read to require the
occupying power to continue to apply local law
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which violates the Fourth Geneva Convention.

Moreover, Article 64 of the Fourth Geneva
Convention provides:

The penal 1laws of the occupied
territory shall remain in force,
with the exception that they may be
repealed or suspended by the
Occupying Power in cases where they
constitute a threat to security or
an obstacle to the application of

the present Convention ... The
Occupying Power may, however,

subject the population of the
-occupied territory to provisions
which are essential to enable the
Occupying Power to fulfill its
obligations &gfer the present
Convention, ...

This provision has been interpreted to apf}X
to civil as well as penal legislation.
Continuing to apply provisions of the British
Defence Regulations which are prohibited by
the Fourth Geneva Convention would certainly
be "an obstacle to the application of the
present Convention" and would prevent Israel
from "fulfill(ing] its obligations under the
present Convention". The ICRC Commentary notes
concerning Article 64:

the occupation authorities have the
right to suspend or abrogate any
penal provisi%Ps contrary to the
Convention...13

Alan Gerson notes with respect to this
commentary that "the occupant's right, [is]
now expréssly recognized to abrogate any
legislation ifcompatible with humanitarian
requirements". 37

Thus, it cannot be said that the Fourth
Geneva Convention or the Hague Regulations
either entitle or require Israel to continue
to apply the British Defence Regulations.
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VII. INTERNATIONAL HUMAN RIGHTS
LAW AND THE BRITISH DEFENCE REGULATIONS

An examination of Israel's use of the
British Defence Regulations would not be
complete without reference to international
human rights law and the ongoing state of
emergency in both the Israel and the Occupied
Territories. This subject will not be treated
in any depth here. Rather, an attempt will be
made to alert the reader to the fact that
Israel's ongoing use of the British Defence
Regulations raises serious questions about
violations of basic human rights and
fundamental freedoms recognized under
international law.

The body of law concerning international
human rights is distinct from the body of
humanitarian law applicable to military
occupations, which has been discussed above.
A.H. Robertson explains:

Human rights law relates to the
basic rights of all human beings
everywhere, at all times;
humanitarian law relates to the
rights of particular categories of
human beings - principally, the
sick, the wounded, prisoners of war
- in particular circumstances, i'%gg
during periods of armed conflict.

Human rights law ing humanitarian law
oveérlap at some points. 3 Nevertheless, the
law of international human rights, taken by
itself, continues to apply, although in
modified form, even in times of military
occupation or armed conflict.? Thus a
military occupant must concern itself with
both humanitarian law and international human
rights law.

Numerous provisions of the British
Defence Regulations infringe upon the human
rights and fundamental freedoms recognized
under international law. Thus, for example,
the provisions of the Defence Regulations
allowing administrative punishment, such as
deportation and house demolition without
formal charge or trial, appear to violate
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Articles 9, 10, and 17 of the Universal
Declaration of Human Rights ("UDHR"), and
similar provisions of other major human rights
treaties. Article 9 of the UDHR provides:

No one shall be subjected to
arbitrary arrest, detention or
exile.

Article 10 provides:

Everyone is entitled in full
equality to a fair and public
hearing by an independent and
impartial tribunal, in the
determination of his rights and
obligations and of any criminal
charge against him.

Article 17 provides:

No one shall be Tz?itrarily deprived
of his property.

The broad censorship authority granted by the
Defence Regulations violates Article 19 of the
UDHR, which provides:

Everyone has the right to freedom of
opinion and expression; this right
includes freedom to hold. opinions
without interference and to seek,
receive and impart information and
ideas through any Fedia and
regardless of frontiers. 4z

The observance of the full panoply of
human rights is conditioned upon the eXiStﬁﬂff
of a peaceful state of society.
Nevertheless, even in times of public
emergency a state is not free to completely
abrogate all human rights. Rather, such
abrogation must be necessary and proportional
to the danger presented. Thus the
International Covenant of Civil and Political
Rights ("ICCPR") provides:

In time of public emergency which
threatens the life of the nation and
the existence of which is officially
proclaimed, the State Parties to the
present Covenant may take measures
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derogating from their obligations
under the present Covenant to the
extent strictly required by the
exigencies of the situation,
provided that such measures are not
inconsistent with their other
obligations under international 1law
and do not involve discrimination
solely on the ground of race, color,
seg,'liﬁauage, religion or social
origin,

Three cases before the European Court of
Human Rights challenging a nation's
declaration of a state of emergency are
informative on what constitutes a public
emergency sufficient to justify some
dero%iﬁéon frem human rights. In the Cyprus
case the Zuropean Commission established
that while a Government is entitled to "“some
margin of appreciation" in determining whether
or not a state of emergency exists,
nevertheless, the Commission has "the
competence and the duty" to review the
Government's decision and make an objective
determination of whether or not such an
emergency exists.

In the Lawless case, in which a state of
emergency declared in Northern Ireland was
challenged by an individual, the European
Commission defined a public emergency as "an
exceptional situation of crisis or emergency
which affects the whole population and
constitutes a threat to the organized life of
the commu%ity of which the State 1is
composed."14

In the Greek case,147 Denmark, Norway,
Sweden and the Netherlands challenged the
declaration of a state of emergency by the
Greek government, and suspension of various
human rights, including the detention of large
numbers of peoy&g without trial and censorship
of the  press. The Commission held that a
"public emergency" must:

(1) be actual or imminent;
(2) its effects must involve the

whole nation:;
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(3) the continuance of the organized
life of the community must be
threatened; and

(4) the crisis must be exceptional,
in that the normal measures or
restrictigﬂf ... are plainly
inadequate.

The Commission found that the burden was on
the Government, allowing for a "margin of
appreciation", to justify the state of
emergency.

Even if a public emergency is found to
exist, a state is not free to simply suspend
the observance of human rights until the
danger passes; rather, each derogation measure
which is taken must be "strictly required by
the exigencies of the situation," a limitation
which appears in each of the general human
rights treaties. This limitation means that
any derogation measures must be: (1)
proportional to the particular danger; (2)
temporary; and (3) necessary, in the sense
that qgoless restrictive alternative
exists. In addition, each of the treaties
provides that derogation measures must be
consistent with a nation's other obligations
under international law, and both the American
Convention on Human Rights and the ICCPR
provide that derogati%ﬁ_measures must not
involve discrimination.?

In short, derogation is the exception
rather than the rule; derogation is
justifiable only in the most extreme and
unusual circumstances of public emergency; and
even where such extreme and unusual
circumstances exist, wholesale derogation is
not permissible. Instead, derogation is
justifiable only as a last resort, and only to
the degree and for the period of time which is
absolutely necessary in order to return the
country to a more stable condition.

Emergency legislation, in the form of the
British Defence (Emergency) Regulations, 1945,
as well as other emergency laws, has been in
effect in 1Israel since 1948 and in the
Occupied Territories since 1967. A. Rubinstein
has noted: ’
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[A] state of permanent emergency has
become a feature of the Israeli
situation and mentality. ... We have
not followed the usual pattern of
moving away from peacetime
legislation to a short emergency-
power period, and back again to
peacetime law. We have had to 1live
with both emergency and emegﬁency
laws ever since our creation.l

Whether or not the on-going state of
emergency in Israel for the past 41 years and
the Occupied Territories for the past 22 years
has been fully justified is beyond the scope
of this paper. Nevertheless, even if such a
state of emergency were Jjustified, every
measure taken in derogation of the human
rights of the Palestinians must be "strictly
required by the exigencies of the situation”.
It seems doubtful that many of the measures
takeh by the Israelis under the authority of
the British Defence Regulations could
withstand scrutiny under this standard.




CONCLUSION

The British Defence Regulations, 1945,
were enacted by the British during the Mandate
in response to civil-war-like conditions in
Palestine. In spite of the British military's
extensive use of such administrative sanctions
as deportations, house demolitions, and wide-
ranging searches, the success of the British
military forces in restoring order was very
limited. 1Instead, use of these measures
embittered the population and increased
opposition to the Mandatory regime.

The British Government revoked the
Defence Regulations prior to leaving Palestine
in 1948. The effectiveness of this revocation

was recently confirmed by the British Minister
of State.

During its administration of the West
Bank from 1948 to 1967, the Jordanian
government never used the British Defence
Regulations. A proclamation enacted by the
Jordanian military commander in 1948 made
Jordan's own Defence Law and Regulations
applicable to the West Bank and simultaneously
revoked the British Defence Regulations (which
the Jordanians apparently did not realize had
already been revoked by the British).

In spite of this rather clear history,
the Israeli government today relies on the
British Defence Regulations to justify the
imposition of a number of administrative
sanctions on residents of the West Bank,
including deportation and house demolition.

Since the enactment of the Defence
Regulations by the British in 1945, the Fourth
Geneva Convention of 1949 was drafted. This
Convention has been ratified by most nations
in the world including Israel. The Fourth
Geneva Convention sets forth standards of
international law applicable to military
occupations. Provisions of the Defence
Regulations appear to clearly violate the
standards set forth in the Fourth Geneva
Convention as well as other applicable
international law standards.
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When the British Defence Regulations were
enacted in 1945, Jews in Palestine strongly
denounced them. The Jewish Bar Association,
for example, passed the following resolutions:

(1) The powers granted the
authorities under the Defence
(emergency) regulations deprive the
Palestinian citizen of the
fundamental rights of man. (2) These
regulations undermine law and
justice, and constitute a grave
danger to the life and liberty of
the individual, establishing a rule
of arbitrariness without any
judicial control. [The conference)
demfggs the repeal of these laws

In 1948, in Herzel Cook and 2Ziborah
Wienerski v. the Minister of Defence et al.,
the Tel Aviv District Court sitting as the
High Court of Justice heard the first appeal
concerning the use of the British Defence
Regulations in Israel. The appeal concerned
the administrative arrest of members of a
Jewish paramilitary organization. Justice
Shalom Kassan, expressing a minority view,
stated:

Everyone knows that the Jewish
settlement in Palestine, and the
Jewish people in exile, have
protested violently against the
defence regulations and have
submitted petitions against them in
the strongest possible language on

every possible occasion... These
laws and their aims are well
known... Believing as I do that

these laws are essentially invalid,
I should not be asked to act against
my conscience merely because the
present government has not yet
officially repealed them, though its
members declared them illegal as
soon as they were passed... If the
court of the British Mandate did not
cross these laws off the statute
book, this court is honor bound to
do s? and to utterly eradicate
them. 194
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The time is long overdue for the Israeli
government to recognize that the British
Defence Regulations no longer constitute valid
law and to bring its occupation of the West

Bank and Gaza Strip into compliance with
international law.
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E""PLANATORY NOTE

(This Note is not part. of the Order, but is intended to indicate
its general purport.)

Under the provisions of the British Nationality Act, 1948, the Governor
of Northern Rhodesia will be able 10 grant Imperial Certificates of Naturaliza-
tion to aliens resident” in the Territory. Hitherto, such persons were only
eligible for the grant of local Certificates of Naturalization which were granted
under the Northern Rhodesia Naturalization Orders in Council of 1914 and
1928. As no furtner focal Certificates of Naturalization will now be granted

iu Northern Rhodesia it s desirable that these Orders in Council should be
revoked.,

6. PALESTINE

tSez also PALESTINE, p. 3180 below.]

The Palestine (Revocations) Order in Council, 1948

1948 No. 1004
Made - - - - 12thr May, 1948
Laid before Parliament 12¢h May, 1948
Conung into Operation 14¢h May, 1948

At the Court a1 Buckingham Palace, the 12th day of May, 1948
Present,

The King's Most Excellent Majesty in Council

15 & 12 Whereas under section one of the Palestine Act, 1948, all jurisdicton of

Geo.6.c.27. His Majesty in Palestine will, subject to the provisions of the Act,
delermine on the fifieenth day of May, 1948 (in that Act and in this
Order referred to as the appointed day). and it is accordingly desirable
to revoke certain provisions in Orders in Council relating to Palestine:

Now, therefore, His Majesty, by virtue and in exercise of the powers

53 & 54 in this behalf by the Foreign Jurisdiction Act, 1890, or otherwise in

Viet. e 37. His Majesty vested, is pleased, by and with the advice of His Prvy
Council, to order, and it is hereby ordered, as follows: —

1. This Order may be cited as the Palestine (Revocations) Order in
Council, 1948, and shall come into force immediately before the
appointed day.

2.—(1) References in the Palestine Orders in Council 1922 to 1947,

to a Secretary of Siate, to the High Commissioner. and to instrucuons
of His Majesty shall cease to have effect.

{2) The Orders in Council specified in the Schedule to this Order are

hereby revoked 1o the extent specified in the second column of the
Schedule.
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(3) The Admiralty Oficnces (Colonial) Act, 1849, the Admiralty
ffences (Colonial) Act, 31860, and Part X111 of the Merchant Shipping
ct, 1894 (which were applied 10 Palestine by Article 35 of the alestine

12 & 13
Vicl. c. 96,

23 & 24
Vict. ¢. 122,
57 & 58
Vict. ¢, vo.
3. Sub-section (2) of section 38 of the¢ Interpreiation Act. 1889, shall 52 & 53
ive cfiect in relation to any provision which is revoked or ceases to Vict. <. 63.
oply to or have efiect in Palestine by or under this Order, as if such

tovision were an cnactment repealed by Act of Parliament.

rder in Council, 1922)(n) shall ccase 10 apply to Palestine.

E. C. E. Leadbitter.

SCHEDULE
ProvisiONs OF OKRDERS IN COUNCIL REVOKED

Order in Council

‘alestine Order in Council, 1922 (as
amended by the Palestine (Amend-
ment) Order in Council, 1923(b),
the Palestine (Amendment) Order in
Council, 1933(c), the Palestine
{Amendment) Order in  Council,
1935(d}. the Palestine (Amendment)
Order in Council, 1939(e), the
Palestine (Amendment) Order in
Council, 1940(f), and the Palestine
(Amendment) Order in Council,
1947)(8).

’alestine Order in Council, 1948(h).

‘alestine (Appeal to Privy Council)
Order in Council, 1924(}).

’alestine (Admiralty Jur.diction)
Order in Council, 1937(j}.

’alestine {Defence) Order in Council,
1937(k).

Extent of Kevocation )

Articles 4 to 10 1nclusive | Arucle L4
Yart 111 : Arucle 35, pard. (i)
Article 36 ; Artcie 44 0 lVart Vi
Article 85 and Article dy.

The whole Order.
The whole ‘Order.

The whole Order.

The whole Order.

EXPLANATORY NOTE

(This Note is not part of the Order, but is intended to sndicate
ils general purport.)

This Order in Council made under the Foreign Jurisdiction Act, 18yo, >
revokes certain provisions of Orders in Council relating 1o l’al_&sune: Ax}qlher
Jrder in Council, the Termination of Jurisdiction in Palestine (1 ransnmnal
Provisions) Order in Council, 1948, has been made¢ under the Palestine Act,

(8) S.R. & 0. 1922. (No. 1282) p. 362. (b} S.R. & 0. 1923 (Nv. 019) p. 33v.
{c) S.R. & O. 1933 (No. 312) p. 841. (d) $.Kk. & O. 1935 (No. 151} p. 520
{e) S.R. & O. 193y (No. 603) I1, p. 1651. {f) S.R. & 0. 1940 (No. 2112) 1, p. 403
(8) S.R. & O. 1947 (No. 2770) I, p. Bo1. (h) S.1. 1948 No. 100.

(1) S0 & O. 1924 (No. 1243) p. 014. ) S.R. & 0. 1937 (No. 7394 p. 817.

(k) S.R. & O. 1937 (No. 225) p. 812.
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APPENDIX B:

TEXE OF AFFIDAVIT SUBMITTED TO THE ISRAELI SUPREME
COURT
BY ADVOCATE AZIZ SHEHADEH (1980)

I advocate Aziz Shehadeh make oath and say as follows:

I. When I was asked by Advocate Felicia Langer to submit a
legal opinion on the subject of the deportation from Jordan it
was my understanding that the intention was merely to state the
contents of Article 9 (1) of the Jordanian Constitution without
going into any detailed discussion thereof. Consequently in my
affidavit I merely cited the said Article 9 (1) and added that
Article 112 of the Defence (Emergency) Regulations of 1945
was repealed by Article 128 of the Jordanian Constitution.
Upon reading the last affidavit of Dr. Meron, however, I
noticed that he considers the brevity of my affidavit as an
indication of the weakness of my argument. I also noticed that
he commented negatively on my argument that the applicability
or non-applicability of the Defence (Emergency) Regulations of
1945 is irrelevant since there is an article in the Jordanian
Constitution which prohibits the deportation of any Jordanian
citizen and considers any decision to carry out such an action
null and void. Furthermore, Dr. Meron has commented on the
fact that I did not refer to any Jordanian precedents (o
substantiate my statement that the Jordanian High Court of

Justice followed the decision of the Council of State sitting as
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an administrative tribunal. I apologise for this brevity which

was only due to the shortness of time in which I had to prepare
the statement and which did not give me the opportunity to
make reference to these precedents. I now respond to all these

points to the best of my ability, in the circumstances, as follows:

1. With reference to my statement that Article 128 of the
Jordanian Constitution has repealed the Defence (Emergency)
Regulations of 1945 (to which I shall hereinafter refer as the
Palestine Defence Regulations) I hereby assert that these
regulations were put into force by the High Commissioner in
Palestine in accordance with Article 6 of the Palestine Order in
Council (Defence) 1937, published in the Palestine Gazette,
Vol. 1II, page 268 on 24/3/1937 and "by virtue and in exercise
of the powers in this behalf by the Foreign Jurisdiction Act,
1890, or otherwise, in his Majesty Vested,... by and with the
advice of His Privy Council". This Emergency Regulation and
all the Palestine Defence Regulations and the Order in Council
which give the powers to His Majesty or to the High
Commissioner were repealed and the same powers were vested
in the Jordanian King and his ministers by virtue of the

following:

a. On 13/5/1984 i.e. two days before the termination of the
mandate, King Abdullah issued an addendum to the
Trans-Jordan Defence Regulations 1935- No. 20/48 (page 183 of
the Jordanian Gazette No0.945, dated 16/5/1948) which stated
that the provisions of the Trans-Jordan Defence Regulations

1935 and all orders and regulations issued in accordance
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therewith shall apply to the country or areas in which the
Jordanian Arab Army shall be found or shall be entrusted with

the security and order therein.

b. After the Jordanian forces entered the West Bank, the
Military Governor issued on 24/5/1948 Military Order No. 1 in
which he stated that he was appointed Military Governor in
accordance with Article 2 of the said addendum to the
Jordanian Defence Regulations of 1935 No. 20/48, and that he
will proceed to exercise his pdwers in accordance with the said
law and orders and regulations issued by virtue thereof. The
same day, i.e. 24/5/1948, he issued Military Order No. 2
which stated that all ordinances and regulations made
thereunder that were in force in Palestine upon the termination
of the mandate on 15/5/1948 shall remain in force in all the
areas where the Jordanian Arab Army shall be found or shall
be entrusted with the preservation of the safety and the security
of the area with the exception of those provisions that are
repugnant to any provisions of the Jordanian Defence
Regulations 1935 or any order or provision issued by virtue
thereof. In Cassation appeal No. 98/52 (page 157 Jordanian
Law Reports Vol. 1) it was decided that these orders have the
power of law and they are enforceable by virtue of Section 6 of
the law amending the Law of Civil Administration in Palestine
which I shall discuss hereafter. This judgement was followed
in Cassation appeal No. 6/45 published on page 331 - Jordanian
Law Reports Vol. 2.

c. On 1/2/1949 the law amending the Law of Civil
Administration in Palestine No. 48/49 (Jordanian Gazette No.
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1002) was passed. Article 5 of the said law provides that all
laws, regulations, and orders issued by virtue of the ordinances
that were in force on the termination of the mandate over
Palestine shall remain in force until they are amended or
repealed. King Abdullah was granted by virtue of Article 2 of
the said law the same powers that were vested in the King of
Britain and the High Commissioner in Palestine by virtue of the
Palestine Order in Council 1922 and all amendments thereto. It
should be noted in this respect that the regulations that
remained in force are those regulations which were issued by
virtue of the Palestine Ordinances. These regulations however
do not include those regulations that were put into force by
virtue of the Palestine Orders in Council. It should also be
noted, that the vesting in King Abdullah of the powers
previously enjoyed by the King of Britain was to enable him to
issue legislation over areas that were under the control of the
Jordanian Arab Army, making it possible for him to achieve
similar purposes for which the Palestine Order in Council
(Defence) 1937 was put into force. According to Section 6 of
Law No. 43/49 referred to above, the orders issued by the
Jordanian Military Governor became enforceable and the
Military Governor enjoyed the right to issue same by virtue of
the powers from the Jordanian Law and not from the Orders in

Council that were issued by the King of Britain.

d. On 16/9/1950 the law dealing with the laws and regulations
in force in Palestine No. 28/50 - published on page 52 of the
collection of Jordanian laws and regulations, vol. 1 was passed.

Section 2 of said law provided that despite the ‘unification of
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both Banks of the Kingdom, the laws and regulations in force
in each Bank shall remain in force until unified laws applicable
to both Banks shall be passed. It should be noted in this respect
that the reference was to ’laws’ and not to ‘Orders in Council’.
The reference to regulations however refers to regulations that
were in force on the eve of the passing of this law, i.e. on
16/9/1950, and these are the regulations that were passed in
accordance with the Palestine Ordinances and not in
accordance with Orders in Council, as is evident from order No.
2 issued by the Jordanian Military Governor to whom I
referred  earlier,  with the reservation namely that these
regulations shall not be repugnant to the Jordanian Defence
Regulations of 1935 or any order issued in accordance

therewith.

e. On 6/1/1952 the Jordanian Constitution was published in
the Jordanian Gazette No. 1093 and came into force on the date
of its publication. Section 123 of the Constitution provides that
all laws and regulations and all other laws that were in force in
the Hashemite Kingdom of Jordan on the eve of coming into
force of the said Constitution shall remain in force until they
are amended or repealed by legislation passed by virtue thereof.
It is to be noted that the said provision confined the laws to
those in force on the eve of the passing of the Constitution
referred to and does not include all Palestinian legislation in

general as indicated hereinbefore.
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f. The most strikingb indication that the Palestine Defence
Regulations were not in force in the West Bank after the
Jordanian Defence Regulations were applied in the West Bank
is that it is illogical that [they would be in force] at the same
time, firstly because the provisions of these regulations are
contradictory and secondly because all Defence Regulations and
orders issued during the Jordanian Regime were made by virtue
of the Jordanian Defence Law of 1935 and never by virtue of
the Palestine Defence Regulations of 1945. To support this
argument I hereby append a list of the Defence Regulations
that were issued by virtue of the 1935 Jordanian Defence Law
published in Vol. 13 of the Collection of Jordanian Laws [not
included here]. None of the regulations referred to in this list
were issued by virtue of the Palestine Defence Regulations
1945. Had these regulations been in force, it is obvious that all

Defence Regulations would have been passed by virtue thereof.

g. In conclusion I hereby submit that by virtue of the
argument referred to above, the Palestine Defence Regulations
were not in force in the West Bank during the Jordanian

Regime.
I1. There are numerous precedents of the Jordanian High Court
of Justice relying on Egyptian precedents and I herebelow refer
to but a few of them.

1. H.C. 72/55 published in the Jordanian Law Reports,

1956, on page 273.
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2. H.C. 30/56 published in Jordanian Law Reports, 1956,
on pages 474 and 475.

3. H.C. 3/1957 published in Jordanian Law Reports, 1957,
page 325.

4. H.C. 108/1956 published in Jordanian Law Reports,
1957, page 403.

5. H.C. 36/1958 published in Jordanian Law Reports, 1958,
page 560.

6. H.C. 6/1959 published in Jordanian Law Reports, 1958,
page 864.

7. H.C. 57/1953 published in Jordanian Law Reports, 1954,
pages 141 and 142.

I am ready to supply the court with the volumes in which
these reports were published or photocopies of them if so

requested.

III. As to the prohibition against issuing any legislation
contravening any of the provisions of the Constitution, I wish to
refer to an article by the scholar Abd El Razak Ahmad
Sanhuri, the former president of the Egyptian Council of State,
~ which was published in the publication of the Council of State
Journal of 1952.

On page 55 he says that:

"Article 7 of the Egyptian Constitution states as follows:

"If a legislation is passed making it permissible to deport an
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Egyptian from Egypt then such legislation shall be considered
null and void for being repugnant to the Constitution.
Deportation of an Egyptian and prohibiting him of his right of
return after he leaves Egypt is also void for the same reason.” It
is to be noted that the Jordanian Courts do not enjoy the power
of annulling any legislation for whatever reason because the
Jordanian Courts have no sovereignty over the constitutionality
of laws. For this reason the Jordanian legislator granted the
High Court of Justice in sections (10) (3) (g) of the
Constitution of the Regular Courts of 1952, which was referred
to in my previous affidavit, the power of annulling any action
taken by virtue of a regulation that is repugnant to the
Constitution or to any law. They had no power to annul the
Regulation or the law itself. 1 refer to a relevant decision
delivered by the Jordanian High Court of Justice under No.
44/67, published on page 47 of the Jordanian Law reports for
1967. The court decided that if the legislative power passed an
unconstitutional law, then it cannot force the judicial power to
implement it nor can it apply any other legislation passed by
any authorised body or passed contrary to the Constitution or
the spirit of the Constitution. The court when faced with two
conflicting legislations will apply the legislation passed by the
highter body. That is to say that the Constitution is above all
other laws and binds the Judge and the Legislator equally.

Furthermore, it does not seem reasonable to accept Dr.
Meron’s interpretation because that would mean that the
Jordanian Constitution would allow deportation by virtue of

laws passed previous to its promulgation, which allow

76




deportation of a Jordanian while at the same time forbidding
deportation in Article 9 (1) of the Constitution. In the decision
of the Council of State which I have referred to above and-
which is published in the reports of the Council, Vol. 5, No.
357, on page 1099 , it was decided that whenever an action is
taken contrary to the Constitution such as deportation, the
Egyptian Court may not only annul the action but can directly
declare the law on the basis of which it was taken as null and
void on the grounds that it is contrary to the provisions of the
Constitution. This is noi the case, however, in Jordan where
the High Court of Justice may only annul the action but has no
jurisdiction to declare any regulation unconstitutional. The
practical outcome is the same whether the court nullifies the
law or regulation which is contrary to the Constitution or
nullifies the set that was issued in accordance with such law or

regulation.

The important principle is that in both cases the Constitution is
considered as the highest legislation in the country. Despite the
changes that occurred after the Socialist Revolution of 1952 in
Egypt, the legal principles which the Council of State has
applied and which the Jordanian High Court of Justice has
followed have remained unchanged and are not affected by the
decisions which the Egyptian Government took to remove Jews
from Egyptian lands, which I consider to be outside the scope
of our discussion. It is my suspicion that Dr. Meron’s intention
in bringing up this point is to win indirectly the sympathy of
the Court. It may be worthwhile to mention here that there is

no provision in Jordanian Law which obliges the Jordanian
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Courts to follow Egyptian precedents. [The Courts are] merely
guided by them. When it is remembered that the establishment
of the High Court of Justice and the whole Corpus of
Administrative Law was a novelty in Jordan at the time of the
passing of the Jordanian Constitution and the Law of the
Constitution of Regular Courts of 1952, it will be easy to
appreciate the importance for the Jordanian Court of the
decisions of the Egyptian Courts as guidelines. Similarly the
High Court of Justice in Jordan also relied in arriving at its

decisions on the principles adopted by the High Court of Justice

in Palestine.

With respect to Dr. Meron’s opinion that judgement No.
100/75 is not binding in the West Bank because it was passed in
the East Bank eight years after the 1967 War, I submit that the
date of the judgement is of no relevance. This is because the
decision applies and explains legal principles which were in
force prior to the 1967 War, which are that the Constitution is

the highest legislation and that no decision can be taken

contrary to it.

Aziz Shehadeh

* [ This is the text of an affidavit submitted by Advocate Aziz Shehadeh to
the Israeli High Court of Justice in 1980. Minor spelling and typing errors in
the original text have here been corrected. Additionally, 12 appendices and all

references thereto have been deleted.]
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OFFICIAL TEXT OF INTERPRETATION ORDER NO. 160 OF 5
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ENGLISH TRANSLATION OF APPENDIX C1

Israel Defence Forces
Order No. 160

Explanatory Order
(Additional- Instructions) (No. 1)

In accordance with the authority vested in me
as Commander of the Israel Defence Forces in
the Region, I issue the following Order:-

DEFINITIONS
1. In this Order:-

"Official Gazette" - As defined in the
Explantory Law of 1945.

"Hidden Law"~ Any legislation, whatever
it is, which was enacted between 29 November
1947 and 15 May 1948 and which was not
published in the Official Gazette, in spite
of the fact that it was the kind of
legislation whose publication in the Official
Gazette was required during the period that
period whether by necessity or custom.

HIDDEN LAW

2. In order to prevent any misunderstanding,
it is hereby decided that Hidden Laws do not
have nor ever had any force of law
whatsoever.

TITLE

3. This Order will bear the title
"Explanatory Order (Additional Instructions)
(No. 1) (West Bank Region) of 1967,

5 November 1967
'Uzi Narkiss

commander of the Central Region and Commander
Israel Defence Forces in the West Bank Region

[TRANSLATION BY AL-HAQ]
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APPENDIX Cx

ENGLISH TRANSLATION OF APPENDIX C1

Israel Defence Forces
Order No. 160
Explanatory Order
(Additional Instructions) (No. 1)

In accordance with the authority vested in me
as Commander of the Israel Defence Forces in
the Region, I issue the following Order:-

DEFINITIONS

1. In this Order:-

"official Gazette" - As defined in the
Explantory Law of 1945.

"Hidden Law"- Any legislation, whatever
it is, which was enacted between 29 November
1947 and 15 May 1948 and which was not
published 1in the Official Gazette, in spite
of the fact that it was the kind of
legislation whose publication in the Official
Gazette was required during the period that
period whether by necessity or customn.

HIDDEN LAW

2. In order to prevent any misunderstanding,
it is hereby decided that Hidden Laws do not
have nor ever had any force of law
whatsoever.

TITLE

3. This Order will bear the title
"Explanatory Order (Additional Instructions)
(No. 1) (West Bank Region) of 1967.

5 November 1967

'Uzi Narkiss

Commander of the Central Region and Commander
Israel Defence Forces in the West Bank Region

[TRANSLATION BY AL~HAQ]
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A LiVULX LR

LETTER TO AL-HAQ FROM THE BRITISH FOREIGN OFFICE OF 22
APRIL 1987

Foreign and Commonwealth Office

London SWIA 2ALH

From The Minister of State 22 April 1987

Do M. fhbuuL,

Thank you for your letter of 23 March concerning the
valldity of the British Emergency Powers (Defence)
Regulations 1945,

I confirm that, in view of the Palestine
{Revocation) Order in Council 1943, the Palestine
{pefence) Order in Touncil 1937 and the Defence
Regulations 1945 made under it are, as a matter of
English law, no longer in force.

The status of the Defence Regulations under the law
of any other State is a matter to be determined by the
law of that State, and is therefore not one on which I
would wish to express a view., In your letter, you take
up the reference, in my letter of 2 January to
Lord McNair, to the status of the Defence Regulations ;
under Israell law. This was in no way intended to imply |
acceptance {or otherwise) by us of the applicability of
Israel]l law to the Occupied Territories. By the same
token, I cannot respond to your point about the status of
the Regulations under Jordanian law. That law may be
relevant, but it is our view that the matter cannot in

any case be treated golely as a question of Jordanian
law.

For these reasons, we have not raised with any
other country the matter of the applicability of the
Defence Regulations under the law of that country.

Nevertheleas, I assure you that we share your
concern about Israeli practices in the Occupied
Territories, including deportation and house demolitions,
which we regard as an obstacle to peace., We call for the
withdrawal of the Israells from territories occupled in
1967 and, peanding this, urge them to fulfil their
obligations as occupying power under the Fourth Geneva

/Convention,
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Convention. We will continue to make our views very
clear in our regular contacts with the Israeli

authorities both here and through our Embassy in
Tel Aviv.

Tim Renton

Mr Raja Shehadeh
Al Hag

PO Box 1413
Ramallah

via Israel
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APPENDIX El:

OFFICIAL TEXT OF INTERPRETATION ORDER NO. 24 OF 20
FEBRUARY 1963 (IN HEBREW AND ARABIC)
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APPENDIX E2

ENGLISH TRANSLATION OF APPENDIX E1

Israel Defence Forces
Order No. 224
Explanatory Order
(Additional Instructions) (No. 5)

In accordance with the authority
invested in me as the commander of the
region, I issue the following order:-

DEFINITION

1. In this order, "emergency
legislation" shall be understood as it
is 1in Requlation No. 3 of the Defence
(Emergency) Regulations, 1945.

METHODS TO REVOKE EMERGENCY LEGISLATION

2 (A). So as to remove all doubt, it is
hereby clarified that emergency
legislation is not rendered null and
void by inference from later legislation
which is not emergency legislation.

(B). Emergency legislation is
rendered null and void solely Dby
legislation which 1is not emergency
legislation and which explicitly repeals
it by name.

VALIDITY OF EMERGENCY LEGISLATION

3. Emergency legislation which was in
force in the region after 14 May 1948
shall remain in force from the
definitive date onward as if it had been
enacted as security legislation, unless
it was explicitly revoked by name, as
stipulated in Section 2(B), either prior
to or following the definitive date.
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TITLE

4, This Order shall be entitled
Explanatory Order (Additional
Instructions) (No. 5) (West Bank) for
the year 1968,

20 February 1968
Rafael Vardi

Commander of the West Bank Region

[TRANSLATION BY AL-HAQ]
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APPENDIX F1:

LETTER TO AL-HAQ FROM THE JORDANIAN DEPARTMENT OF
MILITARY JUSTICE OF 25 JUNE 1988 (IN ARABIC)
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APPENDIX F2

ENGLISH TRANSLATION OF APPENDIX F1 1

In the Name of God, Most Gracious,
Most Compassionate

General Command of the Jordanian Armed Forces
Department of Military Justice

Number Ma-1-10-24016

Date: 25 June 1988

Messrs. Law in the Service of-Man (Al-Hagq)
Affiliate of the International Commission of
Jurists - Geneva

Subject: Defence Regulations Issued by the
British Mandatory Authorities in 1945

I refer to your letter #2003 dated 6-6-1987.

The points mentioned in your letter do in
fact represent the present state of the
Jordanian law. It is true that the Jordanian
legislator implicitly cancelled the Defence
Regulations issued by the British Mandatory
authorities 1in 1945, and for the following
reasons:

1- On May 13, 1948, a law was issued
applying the Jordanian Defence Law of 1935
over all the areas which fall under the
control of the Jordanian army, for the
purpose of maintaining security and order.

2- On May 15, 1948, the Jordanian military
commander declared that the Jordanian
authorities would continue to apply all laws
and orders which were in effect in Palestine
during the British Mandate, except for those
which contradicted or conflicted with any of
the provisions of the Jordanian Defence Law
of 1935.

3- As a result of the cessation of the
operation of the Defence (Emergency)
Regulations of 1945, as of 1948, the
Jordanian constitution which was issued in
1952 did not refer at all to those
Regulations, indicating absolutely that they
had been cancelled.
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4- There are two indicators which show that
the Defence Regulations of 1945 were no
longer operative in the West Bank after the
application of the Jordanian Defence Law:
firstly, that the provisions of the
Defence Regulations of 1945 were in conflict
with the Jordanian Defence Laws; and
secondly, that the Defence Laws and orders
which were issued during the period of
Jordanian rule were issued in accordance with
the Jordanian Defence Law of 1935, and not
in accordance with the Defence (Emergency)
Regulations of 1945.

Similarly the Defence Regulations and orders
which were issued during Jordanian rule were
issued by virtue of the Jordanian Defence Law
of 1935, not by virtue of the Defence
(Emergency) Regulations of 1945.

Therefore, it follows that the Israeli
occupation authorities have no legal rights
to apply the Defence (Emergency) Regulations
of 1945 which were issued by the British
mandatory authorities in Palestine.

We wish to bring the above to your attention.
Respectfully,

(Signature)

The Iegal Commander in Charge of Military

Justice
Taysir Na'na'

{TRANSLATION BY AL~HAQ]
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