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INTRODUCTION

The purpose of this paper 18 to show
that states have a legal obligation to ensure
that the Fourth Geneva Convention Relative to
the Protection of Civilian Persons in Time of
War (Fourth Geneva Convention) is applied by
Israel within the Cccupied Territories. The
vast majority of the worldls states have
declared, individually and ithrough the United
Nations, that the Fourth Seneva Convention is
applicable in law to the Cccupisd Territoriss,
[(11. From the point of view of thasse states,
Israal is bound by the Fourth Geneva
Convention Dboth by virtue of its ratification
of the Convention in July 1851 and because in
the collective opinion of these states Israel
is engaged in a belligerent occupation.

However, as isg well XKnown, Israel dces
not recogniss the applicability of the
Convention to the Occupied Territories and its
inhabitants because she does not acknowledge
the legal status of her presence in the West
Bank and Gaza Strip as a belligerent

~occupation. [2].

From the point of view c¢f the inhabitants
of the West Bank and Gaza Strip this situation
urgently requires a solution. The challenge
for them is to utilise international law in a
creative bhut above all practical way in order
to circumvent Israel's refusal to recogniss

the applicablility of the Convention.
The problem is the familiar one of
enforcement. In the absence of an inter-

national executive capable of guaranteeing the
observance of the law why should states bother
with it at all? Why should Israel heed
collective world opinion and indeed
international law 1itself, given that no

penalty automatically follows a decision to
ignore them?

One good reason why states generally do
make the effort to comply with their
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international obligations is the basic
dislike, shared by states and individuals
alike, of political and/or economic ostracism
by their peers. However, in the case of Israel
this infermal means of enforcing the law has
failed to operate since states in general have
been slow to withdraw their support, both

moral and material, for Israel's conduct in
the Occupied Territories.

This paper attempts to find a solution to
the problem through Article 1 of the Fourth
Geneva Convention which states that the High
Contracting Parties undertake not only to
respect but to ensure respect for the
Convention. The analysis of Article 1 revolves
around two gquestions: Is it valid to interpret
Article 1 as imposing on states the duty to
make sure that Israel abides by the Convention
whether or not Israel is prepared to agree to
its applicability? And if so, is the duty a
legal one or a purely moral cne? If such a
legally binding duty did exist it would be
harder for states, as a matter of politics, to
refuse to intervene.

Unfortunately, even legal duties are
often simply evaded. It 1s therefore the
double objective of this paper to provide the
necessary legal/theoretical foundations for a
platform of enforcement so that states can no
longer dismiss their duties under Article 1 as
purely moral ones, and alsec to give the
argument as wide a currency as possible in
order +that the national constituencies of
states are aware of the legal duties of their
governments,

It will be apparent, however, that this
paper discusses more than just Article 1. It
attempts to explore and develop in as
comprehensive a way as possible a number of
other legal bases (each of which stands on its

own) on which to found a case for
" international intervention in the Occupied
Territories.



It will alsc be apparent that the
arguments are relsvant not Jjust to the
Occupied Territories but to many other areas

of conflict to which the Ceneva Convantions'

apply:; indeed some of the legal sources used
themselves spring out of regional conflicts
elsewhere,

In order +that both lawyers and non-
lawyers alike may take advantage of the paper,
short summaries of each of the legal bkases are
included at the beginning of <sach sl
Wherever possible, legal technicalities have

beenn explained, although in one or Lwo cases
this has proved rather difficult. In addition,
a short explanation of the sources of

international law has been included which it

is hoped will help non-lawyers to follow the
argument more easily.

Note on the Sources of International Law

rcicle 38.1 of the Statute o©If the
International Court of Justice {ICJT) states
that in assessing international law the Court
shall apply a) international conventions, D]
international custon, c) the genaral
principles of law recognised by civilised
nations, and 4d) Jjudicial decisions and the
teachings of highly qualified publicists. [3].

a) International Conventions

Treaties are generally the clearest
source of international 1law; however, where
there is disagreement concerning the meaning
of their provisions, particular legal
techniques regulate <their interpretation.
- These include assessing the words of the
treaty in the light of their plain meaning as
well as attempting to ascertain the intentions
of the parties to the treaty and its aims and
objects (see Appendix).



On the gquestion of whether a particular
international agreement is legally binding ang
is thus enforceable in international ‘lay
rather than "merely a statement o¢f commen
purpose", the International Law Commission has
stated rather unhelpfully that the agreement
must be ‘"governed by international law". [47,
Are the Geneva Conventiong ‘“governed by
international law"? This is a guestion which
Can only be answered in the light of a ful}
e¥arination of the relevant legal sources.

b) International Custom as Evidence of a
General Practice Accepted as Law

Customary law does not require to be
included in a treaty or agreement in order to
be binding on a state. On the contrary, as its
name suggests, customary law derives its
strength from the fact that through habitual
usage a particular rule or principle is so
widely recognised as not to need incorporation
in a treaty. Evidence of customary law can be
found in state practice, learned writings and
indeed in treaties which may either codify
existing custom or thenselves count as
indicative of state intentions.

¢} Genearal Principles of Law

These include principles of municipal
(l.e. national) law where relevant, as well as
international law.

d) Judicial Decisions and Writings of Learned
Publicists

Again, Jjudicial decisions comprise not
only international decisions in the
International Court of Justice but decisions
of national courts where these have a bearing
on general principles of law. The weight of
academic opinion on a particular subject can
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also have the effect of creating new law.



A. THE LEGAL OBLIGATIONS OF STATES UNDER
ARTICLE 1 OF THE FOURTH GENEVA CONVENTION

1. Summary of the Arguments

The four Geneva Conventions of 1949 and
the First Protocol of 1977 have a common
Article 1:

The High Contracting Parties undertake
to respect and to ensure respect for
the present Convention in all
circumstances. [57.

article 1, it is argued, entails two sets of
obligations:

a) the obligation of states to ensure that

they and their agents apply the provisions of
the Ceonventions, and

b) the obligation to ensure that other states
apply the Conventions also.

The first obligation 1is based on the
well-known doctrine of State Responsibility.

This was clearly articulated in the Massey
Claim: : '

Whenever misconduct on the part of
persons in state service, whatever may
be their particular status or rank
under donmestic law, results in the
failure of a naticn to perform its
obligations under international law,
the nation must bear the respons-
ibility for the wrongful acts of its
servants. [6].

Thus it is the High Contracting Party -HCP-
(Articles 1-46), or Occupying Power Ax:iﬁ%as
47 et seq.) who is charged with car#ying out
the bulk of the provisions contained in ,®me
Convention and who 1is respon51ble- for™ any
breach by its servants or agents.
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The second obligation for states within
article 1, it is argued, requires that state 2
ensure that state B respect the Convention.
This obligation will be called the "inter-
state" obligation of Article 1.

The Fourth Geneva Convention, 1like any

agreement, creates obligations which may or
may not be legally binding as between the
parties. In addition, treaties may reflect
pre~existing customary law or come to Dbe
regarded as having created general norms

applicable to parties and non-parties alike.
For example, as a result of consistent state
practice non-parties may be said to be bound
by the Hague Convention IV of 1907 as
representing customary international law. The

Geneva Conventions, while not reflecting
customary international law to the same
extent, nevertheless do so in so far as their

general principles are concerned (see below).

Just as the first obligation of states
under Article 1 to ensure that their agents
respect the Conventions is underpinned by the
doctrine of State Responsibility, so the
sacond inter~state obligation of states
preserves and expressses a parallel norm of
international customary law. In construing
Article 1 attention is therefore paid to the
text a) as giving rise to legal obligations
as between the parties, and alsc b)) as
material evidence {together with other
sources) of the existence of a general ledgal
norm which will be discussed subseguently as a
second source of legal obligation.

2. Article 1

The first problem to be faced may be
phrased as follows: "Is it valid to interpret
Article 1 as imposing obligations on state A
to ensure that state B respects the Geneva
Conventions and if so, what is the status of
that obligation? In seeking to establish the



validity of this interpretation full use will
be made of the range of sources described in
Article 31 of the Vienna Convention, namely
the text itself, subsequent practice ang
relevant rules of international law.

a) The Text and Context

In the authoritative commentary on the
Geneva Conventions Jean Pictet states with
regard to Article 1:

-..in the event of a power failing to
fulfil its obligations the other
Contracting Parties (neutral, allied
or enemy) may, and should, endeavour
to bring it back to an attitude of
respect for the Conventien. The proper
working o¢f the system of protection
provided by the Convention demands in
fact that the Contracting Parties
should not be content merely to apply
its provisions themnselves, but should
do everything in their power to ensure
that the humanitarian principles
underlying the Conventions are applied
universally. [7].

In contrast to this clear statement, +the
discussion of Article 1 in the Final Record of
the Diplomatic Conference of Geneva 1949 shows
some disagreement over its . meaning. The
American and Norwegian delegates agreed that
"ensure respecth merely emphasised the respect
due by all the population for *the Conventions.
In the opinion of the Italian delegate, on the
other hand, such an interpretation made the
word "ensure" redundant since under the theory
of State Responsibility states are already
under an obligation to ensure that their
agents respect the Conventions, Rather, the

talian delegate claimed, Article 1 created a

new legal concept, i.e. jeint and several
(i.e. independent) commitments by the parties
to the Conventions to safeguard its

il
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provisions. In support of this latter view the

International Committee of the Red Cross
(ICRC) representative stated that the ICRC
proposal at the Stockholm Conference the

previous year required states to de all in
their power to see that the Conventions wers
universally applied. [8].

Article 1 of the 1949 Conventions marked
a new departure in humanitarian law. The Two
Genava Conventions of 1829 require the
parties to "respect" the Conventions i all
circumstances. This was certainly a radical
break with precedent in sc far as they call
for absolute and unconditional adherence to
+he Conventions, and in this sense the 1929
Conventions are a model for the 1949
conventions. However, in so far as the 1949
conventions imply inter-state obligations in
the comprehensive sense argued for here, they
represent a new legal concept. [9].

Nor should this be a source of surprissa.
Trhe 1949 Geneva Conventions were drafted at a
time of heightened expectations and renawad
determination to see the precepts of the

international law of war observed. It is thus
highly likely that a more wide~ranging formula
than  those found in previous Conventions

should be intended. 1In addition, we find the
same formula in the First Protocol of 1977,
thus reaffirming Article 1 in the light of its
legal development in the intervening period.

There are several provisions in the
Fourth Gensava Convention which clearly
envisage cooperation and intervention by
parties not involved in an armed conflict or
occupation, for example the articles

- concerning the role of Protecting Powers

(Articles @, 11 and 12). As Pictet states in
nis commentary: "“Article One applies just as
much to a Protecting Power which is a party to
the Convention as it does to the Belligerent
Powers". [10]. However, it 1is a notorious
feature of the Protecting Power mechanism that



it 4is dependent on the agreement of. the S
pelligerent Powers. It 1s not a wnilateral
commitment bubt a reciprocal one. tne situatlion

in the Israeli-cccupied West Bank and Gaza .
strip is as good an exawple of this as any.

Tn discussing Article 7 nf the Convenbion |
(in which parties are forpidden to contract -
cut of the convention), Plctet recognised that
e agencies responsible under the convention
r gupervising the regulay applicatioh of the
rention  would receive help from . other
riere including: o

" by  Powers party to the
n - but not involved in +the
sressure of puklic opinion,
e Government in powex of

(LA Lotk Ly disavowad oF evan
gunighed, and sourt denislions. The
correct application of the Convention
is ot a wmatter  fov the
pelligerents alone; i wmoepcerns  the
whole compunity of states and the
nationsg bound by The convention., [311%.

juiviy

Avticles 7, g, 11, and 12 clearly
anvisage that implementation of the Geneva
conventions by partiss o 8 dispute is &

Cmatter of concern to the HCP ac @ whole. In
addition, Articles 146~148 putline spescific
and  distinet circumstances in which thimx
parties are shliged to . lntervens in oa dispuls,
mhese will be addressed latey as a asmparate
1eqgal obligation. :

b} subsequent Practice

The seccond SOUYCE upen Whlol
Araw to establish the axistencs ;
obligations  under arvicile 1
eustemary 1aw as indicated by @
fingluding UN rosnlutions) and leciay:

B
e Sy oo - -
\;;.,f?‘.i':." lﬁz{r: ES

ot
o]



i) State Practice as Indicated in the UN and
Elsewhere

A principal indication of state practice
is the substantial body of material for which
the UN is principally responsible in the
form of resolutions and declarations,
highlighting the obligations of HCP to take
action to ensure that Israel respects the
Fourth Geneva Convention.

However, the legal status of United
Nations General Assembly (UNGA) resolutions is
not clear. The extent to which they may be

regarded at least as evidence of customary
international norms will depend upon the terms
and intent of the resolutions, voting
patterns, community of expectations and
acceptance in state practice. ([12]. However,
the ICJ in its Advisory Opinion on Namibia in
1971 stated: "it would not be correct to
assume that because the General Assembly is in
principle vested with recommendatory powers,
i+ is debarred from adopting in specific
cases, resolutions which have determinative or
operative design¥. [13]. Decisions of the
Security Council, on the othexr hand, are

clearly binding under Article 25 of the UN
Charter. .

In additiocn, collective state practice
in the UN may be indicative of customary law.
when states assent to resclutions in the UN by
significant majorities, they are interpreting
the Charter from which they derive thesir
duties as an independent political bkody and
also acting collectively as member states
capable of developing international law,
inside as well as outside the UN. The
resulting resolutions are at least material
evidence of customary law. However, Whether
they technically attain the status of
customary law or remain evidence of it is
perhaps unimportant since either is capable

of providing a legal basis for later action
taken in pursuance of them. [14].

11



Many UNGA resolutions exist on most
aspects of the Arab-Israeli conflict. These
resolutions employ a series of phrases and
formulae linking each resolution with previous
ones and use uniform terms designed to provide
standards by which the gravity of particular
situations may be compared. Those resolutions
which are based upon the provisions of the
Fourth Geneva Convention commonly call upon
states, explicitly or implicitly, to fulfil
their inter-state obligations under Article 1.

For example,; on 16 December 1981, in Res.
36/147 (based on the Report of the Special
Committee), the General Assembly:

Taking into account that States
Parties to that Convention undertake,
in accordance with Article 1 thereof,
not only to respect but also to ensure
respect for the Convention in all
circumstances,

2: Condemns the failure of Israel as
the Occupying Power to acknowledge the
applicability of the Geneva Convention
to the territories it has occupied
since 19867, including Jerusalem;

4: Urgently calls wupon all States
Parties to the Geneva Convention to
exert all efforts in order to ensure
respect for and compliance with its
provisions 1n Palestinian and other
Arab territories occupied by Israel
since 1967, including Jerusalem. [15].

Other resolutions +too numerous to list make
similar calls on states, based on the wording
of Article 1. [16].

In 1983, the International Conference on
the Question of ©Palestine published the
outcome of its deliberations in the Y“Geneva

Declaration on Palestine and Programme of
Action for the Achievement of Palestinian



Rights". [17]. Part 1, paragraph 22 rscommends
that states:

Act in accoxdance with their
obligations under existing inter-
national law, in particular with

regard to the Geneva Conventions of
1949 which require States Parties *to
respect and to ensure respect for

those Conventions in all circum-
stances, and in particular ensure the
respect by Israel for the Genava
conventions of 1949 in the Occupied
Palestinian and " other Arab
Territories.

Paragraph 25 recommends that states:

Strive for the adoption of
international measures so that Israel
will implement 1in the West Bank and
Gaza the provisions o©f the Hague
Regulations 1907 and the Geneva
convention Relative to the Protection
of Civilian Persons, in the light of

Security Council Resolution 456
(1980). [18]. -

These resolutions which are typical of
those concerning the Fourth Geneva Conventiocn,
clearly envisage that states have a duty to
ensuire that Israel respects the terms of the

Convention. Moreover, the General Assembly's
frequent reiteration of the duties imposed by
Article 1 upon the HCP, peginning with

Resolution 2851 (xxvi) of 20 December 1971 and
continuing to the present day with the
overwhelming majority of states voting in
favour, undoubtedly possesses many of the
features mentioned already of law~-making
resolutions and declarations. [19].

In contrast, +the Security Council has
been much slower to invoke Article 1 = a
lonely example occurring in 1981 in which it
deplored the actions of Israel in the Occupied

13



Territories while "recalling the Fourth
Geneva Convention of 1949 and in particular
Article 1". [20]. The reasons for this and the
implications for the states regsponsible will
be explored later under the heading of
'derivative state responsibility!.

Most recently, a report was submitted to
the Security Council by the Secretary
General on the basis of information obtained
by the Under-Secretary for Special Political
Affairs, Marrack Goulding, during his visit to
the Occupied Territories on 8-17 January 1988.
[21). The Secretary-General's recommendations
included the following and are worth quoting
at some length:

Under that Convention [i.e. Fourth
Geneva Convention] each contracting
state undertakes a series of
unilateral engagements, vis a vwvis
itself and at the same time vis a vis
the others, of legal obligations to
protect those civilians who are found
in occupied territories following the
outbreak of hostilities. This is why
article one states +that 'The High
Contracting Parties undertake to
respect and to ensure respect for the

present Convention .  in all
circumstances' (emphasis added). The
phrase "in all circumstances® is
intended to include declared or
undeclared war, recognizeg or
unrecognized state of war, partial or
total occupation with or without armed
resistance, or even under certain

circumstances when the oppeonent is not
@ contracting Party. (see article 2),

The Report continues:
The most effective way, pending a
political settlement, of ensuring the

safety and protection of the civilian
population of the occupied territories

14
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would thus be £
full the provi
Geneva Cenvantlion, To  This
recommend that the Securiiy e
should consider making a solemnn anpei.
+o all the High Contyracting Part.ss T

rhe Fourth Geneva Convention that have
diplomatic - relations with Israel,
drawing their attention to their
obligation under article 1 of the

o
.
210

Convention <to !'...ensure respect for
the present Convention in all
circumstances! and-urging them to use

all the means at thelr disposal TO
persuade the Government of Israsl - to
change its position as ragards the
applicability of the Convention.

At the International Conference on Human
Rights at Tehran 1in 1968, on tue 20th
anniversary of the Universal Declaration of
Human Rights, a resolutlon underlining the
winter-state" obligations under Article 1 of
the Fourth Geneva Convention was adopted by
67 votes to none. (22]. In 1870, following the
nyerka' affair (when 3 aircraft were grounded
in the Jordanian Desert by Palestinians), the
official Swiss adviser to the federal
government moved that the Swiss government
approach third parties (including the Soviet
Unicn, China, and France) with a view to their
intervening in the dispute in pursvance of
rheir obligations as signatuo~ies TO  ensure
zgpest for the Gensva Couveniions. The
results of this diplomatic move wers not made
public, but the fact of the Swiss intervention
was. [23].

ii) The International Committee of <The Red
Cross

The ICRC has also publicly requested
parties to conflicts and non-party signatories
of the Conventions to ensure respect for
their provisions. Such a step is only taken

1R



in cases of extreme urgency when all the long=-
term advantages of discretion and private
initiative are outweighed by the nature and

scale of human rights violations. For
example, on 19 March 1979, the ICRC asked
Great Britain and other states toc support its
demand that parties to the conflict in

Zimbabwe respect humanitarian law. [24].

Again on 7 May 1983, the ICRC publicised

Iran and Irag's violations of +the Geneva
Conventions, saying:

The TICRC makes this solemn appeal to
all states party to the Geneva
Convention to ask them pursuant to the
commitment they have undertaken in
Article 1 of the Conventions to ensure
respect, to make every effort so that
“ e [emphasis in original)]. [25].

on 10 February 1984, the ICRC was
compelled to make another appeal (again with
respect to the Iran~Iraqg war), stating:

The ICRC is convinced that the States
Parties . to the Conventions are aware
of what is truly at stake in the steps
proposed, and that it will be their
desire and intention to translate into
action the commitment which they
undertook in adopting Article 1 common

to the four Geneva Conventions of 12th
August 194%. [267.

Again, on 23 November 1984, President Hay
of the ICRC appealed to the Contracting
Parties, concluding:

Under Article 1 of the Geneva
Conventions, it is the legal duty of
States Parties to ensure that
governments | engaged in an armed
conflict respect these Conventions:
the efforts of the ICRC to ensure the
protection of prisoners of war in Iran

16



will fail unless the Iranian
authorities are Dbrought to realize
that it is the political will of the
Community of States to see
humanitarian law observed.

The President of the ICRC further emphasised
that HCP have "a legal duty ... to ensure
that governments engaged in armed . conflicts
respect these instruments”. [27). The public
aftermath of these appeals involved the
Security Council of the UN which in Rasoclution
548 (1983) of 31 October 1983 condemned all
violationg of international humanitarian law,
inviting the parties to the conflict to
observe the principles and rules applicable to
armed conflicts.

c) Relevant Rules of International Law

Finalilly, at the basis of 1 treaty
interpretation are a number of fundamental
rules, in particular the well-known principle

pacta sunt servanda * which was codified in
Article 26 of the Vienna convention on the law
of Treatles 1969:

Every treaty in force is binding upon
the parties to it and must be
performed in good faith. [281.

The requirement of good faith has DPeen

interpreted by “he ICT as regqulring
paerformance of legal duties in facht as well as
law. By virtue of pacta sunt servanda, 2

purely literal reading of Article 1 would
~ontravene the basic requirement of good faith
if it were +to defeat the object of the
Convention.

* pacta sunt servanda: literally, ‘'treaties
are to be observed', i.e. treaties are to be
performed in good faith.

17



It would also defeat the principle 1laid
down in the Corfu Channel case in 1949. In
that case, the aims and obljects of the
Special Acgreement concerned were taken 1into
account. The Internaticnal Court of Justice
held that: : '

It would indeed be incompatible with
the generally accepted rules of
interpretation to admit that a
provision of this sort occurring in a
special agreement should be devoid of
purport or effect. [29].

This approach, known in legal jargon as

the teleoclogical approach, leaves no room for
interpretations of clauses which clearly
defeat their object. It is submitted that a

reading of Article 1 which excluded inter-
state obligations and enabled Israel to avoid
the provisiocns of the Fourth Geneva Convention
simply by denying its applicability would be
to deny its main object as described in the
title cof the Convention itself, hnamely the
protection of civilians in time of war.

Having established that the words "ensure
respect" are capable of and indeed demand a
construction entailing the obligation of
states to supervise not only their own
activities with regard to  the Geneva
Conventions but also those of other states, it
remains to examine the separate gquestion of
whether this obligation is a legal obligation
and binding on parties.

Whether a treaty imposes legal duties on
the parties to it depends on whether the
treaty is ‘"governed by international law"®
according to the International Law Commission.
[30]. However, nowhere is it authoritatively
stated what is meant by such a phrase and how
in a particular case it is to be decided

whether a treaty is so governed. In the
absence of 1legal dicta in international
conventions or customary law, resort will be

18



had to the third source hallowed in the
Charter of the ICJ, namely general principles
of law. It is submitted that an agreement is
governed by international law where the
parties have made promises giving rise to
rights and duties which the law will sesk to
protect. There is no regquirement in
international law of consideration, although
the phrase "governed by law" doces incorporate
an intention to create legal relations. [31].

Do the inter~-state obligations in axticle
1 amount tc such promises or ars they merely
declarations of intent?  This is a question of

construction. In English contract law,
performance by a party Tto an agreement cannot
bhe enforced while it depends on prior
performance of a condition precedent.

Moreover, in certain circumstances a party may
be antitled to rescind a contract where there
has been a substantial faillure of performance
oy the other party. Apart from these
situations, and excluding the possibilities of
defects in its formation (such as illegality,
mistake, etc.), a wvalid contract is prima
facie enforceable.

In construing the nature ©f 1inter-state
cpligations under Article 1L - do they
constitute legal and enforceable promises or
not = regard will be had therefore te gensral

principles of law and in particular to the
degree to which the obligation under Article
1 may be said to be unilateral, absolute and
immediate.

Articles 31 and 32 of the International
Law Commissiont's Draft Articies on State
Responsibility provide that a prima facie
illegal act may be rendered licit by & plea of
force majeure, accident or extreme distress.
However, apart from  these cases the
ocbligations of HCP under Article 1 are
absolute. Condorelli and Boisson have also
pointed out that it is the unilateral nature
of the Conventions and Protocol 1 which is

19



responsible for the absolute prohibition on
reprisals or avoidance of their provisions by
consent or agqreement. [33]. '

Reprisals against protected persons and
their property are prohibited under Article 33

of the Fourth Geneva Convention. In other
words, even 1if reprisals against these persons
and objects constitute a proportionate
response in law, they are nevertheless

strictly forbidden under the terms o©f the
Convention.

Regarding Article 33, J. Pictet had this
to say:

The solemn and unconditional character
of the undertaking entered into by the
States Parties to the Convention must
be emphasised...The prohibition
against reprisals is closely connected
with the provisions which, by ensuring
that the Convention is applied in all
circumstances...{see Articles 1, 7 and
8] give it the character of a Primary
duty based on the protection of the
human person. [34].

Finally, Article 148 of the Fourth Geneva
Convention, which concerns ‘'grave Dbreaches",
eliminates +the possibility of Ycontracting
cut™ of the Convention as follows:

No HCP shall be allowed to zbsolve
itself or any other HCP of any
liability incurrad Dby itself or by
another HCP 1in respect o©f breaches
referred te in the preceding Article.
Thus, at least where grave Dbreaches are
concerned, Article 148 does not permit cof any
deviation from the undertaking in Article 1.,
The special place of humanitarian
treaties 1in ths broad subjesct of treaty
interpretation is encapsulated in Article 60
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of the Vienna Convention.* Under paragraph 2,
a material breach by a party to a multilateral
treaty entitles the other parties by unanimous
agreement to suspend the operation of the
treaty 1in whole or in part, or to terminate
it. However, under paragraph 5, exception is
made for "provisions relating to the
protection of the human person, contained in
treaties o¢of a humanitarian character, in
particular provisions prohibiting any formal
reprisals against persons protected by such
treaties". Barring a perverse effort o
classify 1t as excluded from the wording of
paragraph 5 by its character, the Fourth
Geneva Convention sits squarely among those
treaties, humanitarian in character, that fall
outside the pale of reciprocity.

Draper confirms the unilateral nature of
Article 1 as follows:

This short and i1ncisive Article makes

it clear that the obligations
undertaken by states under these
Conventions are unilateral and not
reciprocal in character. The states

concerned have entered into a series
of absolute legal obligations whose
binding force is not limited to the

extent that other states obsarve
their obligations under the
Conventions. thus <these Conventions

have 1in a sense a legislative rather
than a contractual character. [36].

The Geneva Conventions are subject to
general treaty law, according to which, as we
have seen, Article 1 imposes unilateral, not
reciprocal, c¢bligations on the HCP.

* Although the Convention was only ratified in
1980, in its Advisory Opinion on Namibia, in
1971, the ICJ stated that Article 60 had
codified customary law, and proceeded to apply
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Finally, the wording of Article 1 may be
placed in the context of other international

humanitarian treaties. These treaties may be.

divided into those imposing gqualified and
progressive obligations and those imposing
absolute and immediate obligations, although
they are all widely recognised as binding in
international law. [37].

i) Qualified and Progressive Obligations

article 2 (1) of  the International
covenant on Economic Social and Cultural
Rights states:

each State Party to the  present
covenant undertakes to take steps,
individually and through internat-
ional assistance and cooperation,
especially economic and technical, to
the maximum of its available
resources, with a view to achieving
progressively the full realization of
the rights recognized in the present
Covenant by all appropriate means
including particularly the adoption of
legislative measures.

Part II of the European Social Charter
and paragraph 26 of the American Convention on
Human Rights contain similar qualified and
progressive obligations. Clearly, Article 1 of
the Censva Conventions is phrased in terms
that demand action of a far greater immediacy

and force than these.
ii) Absolute and Unconditional Obligations

An examplie of an absolute and
unconditional obligation is contained in

apply it to the South african Mandate of 1820
which clearly pre-~dates <the 1949 Geneva
convention. {35].

22



d

Articles 55 and 56 of the United Nations
Charter. Article 56 states: "all members
pledge themselves to take joint and separate
action in cooperation with the organization
for the achievement of the purposes set forth
in Article 55." In the Advisory Opinion on
Namibia, the International Court of Justice
stated (obiter) that these articles "bind
member states of the UN to observe and respecth
human rights®.

Article 2, paragraph 1
International Covenant on Civil and

of the
Political
Rights states: “"each State Party *to the
present Covenant undertakes to respect and Lo
ensure to all individuals within its territory
and subject to i1ts jurisdiction the rights
recognized in the present Covenant.”

Article 1 of the European Convention on
Human Rights and Fundamental Freedoms states:
“tne HCP shall secure to everyone within their
jurisdiction the rights and freedoms defined
in section I of this Convention.?”

Article 1{1) of the American Convention
on Human Rights and Article 1 of the African
Charter on Human and People's Rights contain
similar absolute and immediate obligations.

It is submitted that Article 1 of the
Geneva Conventions and First Protocol takes
its place at the head of this list as the most
absolute and immediate obligation found in
humanitarian treaties, because thsa HCPs
undertake specifically to fulfil their
obligations in all circumstances. Even Article
1 of the Convention on the Prevention and
Punishment of the Crime of Genccide {in which
the Contracting Parties undertake tec prevent
and to punish genocide) does not reinforce the

undertaking with the words Win all
circumstances®. In support of this we may
quote the International Associlation of

Democratic Lawyers' Report on the West Bank of
October 1984 which highlighted the words "in
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all circumstances" and concluded that:

"there can be no grounds whatever for
releasing Israel from the obligation to stand
by its commitments". [38].

Tt is now clear that Article 1 of the
Geneva Conventions contains two obligations:
+he obligation of states to ensure that they
and their agents respect the Conventions, and
the "inter-state" obligation to ensure that
other states also respect them. This
interpretation of the Article is based on a
wide range of material, some of which is
itgelf of law-making status.

These obligations are ‘"governed by
international law", i.e. they are legally
binding on the signatories. They are
absolute, immediate, unilateral and incapable
of rescission. Indeed we may conclude that
ratification cf the Conventions marked a
significant concesslion of sovereignty by the

signatories in favour of a binding accord with
international legal status.

3. The Existence of Inter-State Obligations in
Customary Law as Codified by Article 1

on 27 June 1986, 1in Nicaragua v. United
States of America, the ICJ decided that
distribution by the US of a manual to the
Contras in Nicaragua entitled “Psychological
Operations in Guerilla Warfare", in
circumstances where 1t knew its advice was
likely to be acted upon, constituted a breach
of the principle in Article 1 of the Fourth
Geneva Convention that States respect and
ensure respect for the Conventions. [39]. Due
to a reservation made by the US in 1946, in
its acceptance of the ICJ's jurisdiction, the
latter decided the case purely on the basis of
customary law. The Court stated specifically
that Article 1 reflects customary
international law, and it was the latter that
the Court applied. In giving assistance to
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the Contras, constituting a breach of the
principles in Article 3 of the Convention, the
US was in breach of its inter-state obligation
to ensure respect for the Convention. [40].

Thus the legally binding nature of the
Convention as a document is underpinned 1in
certain of its articles, including Article 1,
by the existence of parallel principles in

customary law. The Nicaragua case stated what
has become evident in the years since 1946 and
perhaps before, in the resolutions and
declarations of states, IGOs and the ICRC, and
the writings of academics and lawysrs, that
the duty of states to ensure that other states
"ensure respect? 1s a general legal norm
brooking no exception. A=z Adam Roberts has
said:

in view of the large number of States
Parties to the 1949 Geneva Conventions
and the status which the Conventions
nave acguired in <the international
community, it is reasonable o assume
that the Conventions are (at least in
part) declaratory cf customary law.
This is particularly the case in
respect of the general principles
contained therein. [41]. ‘
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B. INTERNATIONAL CRIMINAL RESPONSIBILITY OF
INDIVIDUALS AND STATES

1. Summary of the Arguments

Independent of all that has been said so
far on the sublect of Article 1 of the Geneva
Conventions, there exists a set of legal
considerations known collectively as
international responsibility. These c¢an be
broken down into individual and state crimes.

The principle of individual crimes can be
further categorised as either ‘'customary'
(namely war crimes) or ‘conventional' (namely
appearing in the Fourth Geneva Convention
1949); however, both categories have in common
the consequence that states have the right
-indeed the legal duty- to prosecute
individuals guilty of such crimes.

Crimes for which individuals can be
prosecuted include crimes against peace (i.e.
aggressive or otherwise illegal wars), war
crimes (i.e. violations of the laws or customs
of war), and crimes against humanity (i.e.
nurder, extermination, enslavement, deport-
ation, and political, racial or religious
persecution in pursuance of certain crimes).

Grave breaches (the conventional
equivalent of war crimes) are listed in
Article 147 of the Convention. These include:
wilful Xkilling, torture or inhuman treatment,
wilfully causing great suffering or serious
injury to body or health, unlawful deportation
or transfer or unlawful confinement of a

protected person, wilfully depriving a
protected person of the rights of fair and
regular trial, and extensive destruction and

appropriation of property not Jjustified by
military necessity. :

The importance of individual criminal
responsibility for the purposes of enforcement
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lies not so much in the prospect that states
will in reality locate, investigate and
prosecute large numbers of war criminals as in
the fact that individual officials may respond
to pressures such as adverse publicity and the
possibility (however remote) of prosecution
when travelling abroad for example. The fact
that states have a duty to prosecute
individuals may also contribute indirectly to
a sense that states have a duty to intervene

in other ways pursuant to thelr duties under
Article 1.

The notion of State Crimes in contrast is
exclusively a principle of customary law.
While not entirely free of controversy, the
idea that certain acts by states may give any
other state the right to bring an action in
the International Court of Justice is
sufficiently well supported in international

case law to permit its application in the case
of Israel.

The - class of crimes giving rise to such
international rights of prosecution 1is not
closed but probably includes the areas of
torture, freedom of assocliation, racial
discrimination, military aggression and
breaches of the peace and of the principle of
equal national rights and self-determination.

Again from the point of view of
enforcement, the strength of this argument
derives not so much from a real prospect that
states will in fact ©prosecute Israel for

various state crimes as from the public
classification of certain acts as crimes and
the attendant pressures both on the

perpetrator to discontinue its acts and on
states in general to enforce this.

2. War Crimes in Customary International Law

The existence of acts or omissions
constituting crimes for which individuals are
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internationally 1liable has been recognised

since the latter 1%th century. Trial and
punishment of such criminals takes place in
suuitable international tribunals, national
courts and the military ¢ribunals. Both

international tribunals and national courts
exercise Jurisdiction by virtue of +the fact
that +they apply international law and are
justified in so doing by internatiecnal law.
Confirmation of this may be found in Attorney-
General of the Government of Israel v. Adolf

Eichmann whare the court said that "the

obligation of HCP in the. Geneva Conventions to
track down war criminals is one from which
none may withdraw including neutral parties".
[42].

The sort of crimes by individuals that
establish such international jurisdiction were
listed in the Charter of the International
Military Tribunal annexed toc the Agreement for
the Prosecution and Punishment of the Major
War Criminals of the European Axils, signed on
8 August 1945, [43]. They include:

a) crimes agalinst peace, namely plan-
ning, ©preparation, initiation or wag-
ing of a war of aggression or a war in
violation of international treaties,
agreements, Or assurances, or partic—
ipation in a common plan or conspiracy
for any of the foregoing:;

b) war crimes, namely violations of
the laws or customs of war...

c) c¢rimes against humanity, nanely
murder, extermination, enslavement,
deportation and other inhumane acts
committed before or during the war or
persecutions on peclitical, racial, or
religious grounds in execution of or
in connection with any crime within
the jurisdiction o the Tribunal.

The Tribunal in its judgment underlined
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the separateness of such c¢rimes fron

_ any
notion of State Responsibility:

That international law imposes duties
and liabilities wupon individuals as

upon states has long been
recognized... the very essence of the
Charter is that individuals have

international duties which transcend
the national obligations of cbedience

impoesed by the individual state. He
who violates the laws of war cannot
obtain immunity  while acting in
pursuance of the authority of the
state, 1f the state in authorizing

action moves outside its competence
under international law.

The principles contained in the 1945
Nuremberg Charter subsequently were affirmed
by a unanimous resolution of the General
Assembly on 11 December 1946 as "principles of
international law recognized by the Charter of

the Nuremberg Tribunal and the Jjudgement of
the Tribunal". [45].

International offences for which Israeli
agents are responsible have been extensively
documented and clearly constitute crimes for
which as individuals they are subject to

international jurisdiction. States thus have
an obligation to seek out and prosecute
individuals guilty in particular of violations
of the laws of war and crimes against
humanity: for example, the practice of
establishing settlements in the Occupied
Territories, deportation, and depriving

persons of the rights of fair and regular
trial.

3: Grave Breaches: Articles 146-148

An important section of the Fourth Geneva
Convention provides some indication o©f how
states carry out their inter-state duties:
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namely, the articles providing for penal
sanctions. Not only do these articles support
the general thrust of Article 1, but they are
themselves an independent source of legal
obligation.

Expressing the relationship between the
customary international law described above
and the requirements of the Conventions that

parties search for and prosecute persons
guilty of grave breaches, Ian Brownlie has
commented:

The Conventions avoid the term ‘'war

crimes' in relation to 'grave
breaches' but there can be neo doubt
that the latter constitute war crimes
and are concerned with individual
responsibility for breaches of the
laws of war. The ambiguity is to be

explained by a desire to emphasize the
obligations of the contracting states
to suppress and punish the acts
prohibited. [46].

Article 146 of the Convention states +ha:
the HCP are under an obligation to enach
legislation necessary to search for and ¢
persons guilty of committing or ordsring
others to commit grave breaches of the
Conventions. ([47]. The article moreover doces
not restrict itself to grave Dbreaches: each
HCP shall take measures necessary to suppress
all acts contrary to the provisions of the
Convention cther than grave breaches.

Article 147 1lists +the grave Dbreaches
intended by the Convention: wilful killing,

torture or inhuman treatment, wilfully
causing great suffering or serious injury to
body or health, unlawful deportation or
transfer or unlawful confinement of a
protected person, wilfully depriving a
protected person of the rights of fair and
regular trial, and extensive destruction and

appropriation of property not Jjustified by
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military necessity.

Article 148 underlines the absolute
nature of the breaches: no HCPp may absolve
itself or any other HCP of any liability in
respect of such breaches.

These articles clearly supplement and

expand upon the principle of inter-state
obligations in Article 1. They are absclute,
immediate and unilateral. In addition, they

are specific both as to the breaches concerned

and +the means to be employed in controlling

these.

4, State Crimes and the Principle of "Erga
Omnes"

Like individuals, states may also be
guilty of international crimes for which they
are (internationally) liable regardless of any

treaty or agreement to the contrary. Such
crimes arise out of the viclation of
principles so fundamental, inalienable and

inherent that only the creation of equally
fundamental opposing norms in general law can

change them. These principles form a body of
law known as "ius cogens'.* Because they are
so fundamental, these principles affect the

whole world community, not just the parties to

a dispute, 1i.e. they are applicable '"erga
omnes".# [48].

This principle of erga comnes has had a
turbulent history. In the South-West Africa
caces of 1962 and 1966, one of the preliminary
objections of the Respondent South Africa each

* ius cogens: literally, "law that forces or

compels',
4 erga omnes: "all have an interest” (in

having certain rights protected).
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time concerned the locus standi* of the two
Applicants, Ethiopia and Liberia. The thrust
of the Applicants' argument was that South
Africa was failing in its obligation under the
Mandate and the 'sacred trust of civilization®
contained therein. Article 7 of the Mandate
provides that in the event of dispute between
the mandatory and another member of the League
of Nations relating to the interpretation of
the Mandate, such dispute shall be referred to
the ICJ. South Africa argued that there was
no dispute in the present case as 1t did not
affect any material interests of The
applicants or their nationals. The cour®:
rejected this argument, Judge Jessup in a
separate copinion stating that: "international
law has long recognized that states may have
legal interests in matters which do not affect
their financial, econcmic. .. material...
physical or tangible interests®". [49]. His
Honour quoted the Genocide Convention and the
Constitution of the Internaticnal Labour
Organisation as examples of when states had a
legal interest in the protection of the
general interests of mankind.

By a dubious legal distinction, the Cour.
in 1966 avocided the charge of res Jjudicatad
and declared that the Appellant had no locus
standi. The Court declared that the idea of
"a right resident in any member of a community
to take legal action in vindication of a
public interest ... is not Kknown in
international law as it stands at present?,
and "“the Court simply holds that such rights
or interests, in order to exist, must Dbe
clearly vested in those who claim them, by

* locus standi: the right to bring a matter
bpefore a court.

@ res judicata: the rule which states that a
matter which has already been decided upon by

a court of competent jurisdiction cannot be
further adjudged.
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some text or instrument or rule of law; - and
that in the present case, none were ([sic]
ever vested in individual members of the

League under any of the relevant instruments®.
[BO].

The decision of 1%66 has attracted wide-
spread criticism. The difference between ithe
majority and the mincority is seen as a
conflict of Fudicial philosophy between a
+raditional, 1literal, Austinian approach on
the one hand, and a creative, mnodern,
equitable one on the other. In addition, the
case stands in stark contrast to others which
establish the principle of erga omnes. [51].

In the Northern Cameroons Case 1963, it
was held that as long as a judgment would have
"some practical consequence, in the sense that
it can affect existing 1legal xrights or
cbligations of the parties®, then jurisdiction
is not limited by the fact that no ‘"material®
interests are affected. [52].

In the important Barcelona Traction Case
the Court by a large majority affirmed the

existence of obligations "towards the
international community as a whole", stating:
¥guch obligations derive for example in
contemporary international law from the
outlawing of acts of aggression and of
genocide, as also from the principles and
rules ccncerning the basic rights of the human
person, including protection from slavery and
racial discrimination®. [53]. Brownlie also -

suggests that the principles of permanent
sovereignty over natural resources and self-
determination may have this status. [54].

With one eye on the Barcelona Traction
decision, the International Law Commission has
explicitly recognised the existence of ius
cogens and international crimes. Article 19,
paragraph 2 (which has been approved by the
UN) states:
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an internationally wrongful act which
results from the breach by a state of

an international obligation SO
essential for the protection of
fundamental interests of the
international community that its

breach 1is recognized as a c¢rime by
that community as a whole, constitutes
an international crime. [55].

Examples of such crimes listed by the ILC
include: a) a serious breach of an okligation
of essential importance for the maintenance of
international peace and sescurity, such as that
prohibiting aggression; b) a serious breach of
international obligation of essential
importance ' for safe-guarding the right of
self-determination of peoples such as that
prohibiting the establishment or maintenance
by force of colonial domination; c¢) a serious
breach on a wilde-spread scale of an
international obligation of esgsential
importance for safe-guarding the human being,
such as those prohibiting slavery, genccide
and apartheid.

The Vienna Convention on the L
Treatles in Article 83 also defined ius
in connection with the requirement
treaties should not conflict with such
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a peremptory norm of general
internaticonal law 1is a norm accepted
and recognized by the international
community of states as a whole as a
noxrm from which ne derogation is
permitted and which can be modified
only by a subsegquent norm of general
international law having the same
character. [56].

A few commentators have discussed the
applicability of the principle of erga omnes
to the Geneva Conventions. In his commentary
Pictet, in discussing the general provision in
Article 4 of the Fourth Geneva Convention that

34



"persons protected by the Convention are those
who, at a given moment and in any manner
whatsoever, find themselves, in case of .a
conflict or occupation, in the hands of a
party to the conflict or Occupying Power of
which they are not nationals,® said:

the spirit which inspires the GCeneva

Conventions naturally makes it
desirable that they should be
applicable erga omnes, since they may
be regarded as the codification of
accepted principles. It must be
recognised however that the

Conventions themselves stipulate that
in order to be binding on states they
must be ratified by those states".
[(577.

It 1s of course true that for Parties to be
bound by the Conventions themselves they must
have ratified them. However, some principles
contained within the Conventions have an
existence separate from the Conventions as
. customary law and further as constituting ius

cogens giving rise to criminal liability and
universal jurisdiction erga omnes.

These principles apply in Israel's case

in the areas of torture, freedon of
association and racial discrimination,
according to Antonic Cassese, [(58]. Ancther

writer, 1Ingo Schoenfelder, has highlighted
Israeli military aggression and breaches of
the peace as crimes prohibited by Article 2 of
the UN Charter, and breach of the principle of
egual mnational rights and self-determination
as prohibited by Article 1 of the UN Charter,
as a result of the continuing occupation.
[59].

The fact that the viclation of these
fundamental principles constitutes
international crimes giving rise to
jurisdiction erga omnes is a fifth legal basis
for action by states to ensure respect for the
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Fourth Geneva Convention as required by
Article 1.
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C. THE LEGAL CONSEQUENCES OF STATES' FATLURE
TG ACT

1. Summary of the Arguments

Since 1967 States with the duty and means
to ensure the protection of Palestinian human
rights in the Israeli-occupied territories
have not only failed to do so but have in fact
encouraged and suppeorted the prevailing

situation in which human rights are regularly
violated.

Under the Charter of the UN states have a
duty to preserve international peace and
security through the Security Council.
Fregquently, however, the Security Council has
been thwarted in its intended initiatives -
primarily through the blocking vote of the US.

However, the General Assembly, which usually
delegates the power to act to the Security
Council, can itself take action +through

resolution 377 A (v) known as the "Uniting for
Peace Resclution'. When the Security Council
is vparalysed because of lack of unanimity
among its members, the Geaneral Assembly has
the duty to take %"collective measures® to

*maintain or restore international peace and
securlity'.

There is a «c¢lear link between the
rreservation of internaticnal peace and the
monitoring and control of Israeli conduct in
The Occupled Territories. It 1is therefors
suggested that resort be had tTo Resolution 377
E {(v).

Others have suggested that where states
Tlock  the endezvours ¢f others Lo taks actTiorn
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through the UN, not conly does this represent a
dereliction of duty under the UN Charter but
may in fact result in the sharing of criminal
responsibility between the perpetrator state
and its backers. & logical extension of this
argument would implicate states that falled to
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undertake their duties under Article 1 since
this is the means above all others to ensure
that Israel observes its duties under the
Convention.

2. The Duty of States Under the UN Charter

Inter-state obligations to take action to
ensure respect may further be derived from the
intermediate offices of the General Assembly
and Security Council of the United Nations.

In its Advisory Opinion on Namibia, in 1971,
the Court was asked: "What are the legal
consequences for states of the continued
presence of South Africa in Namibia
notwithstanding Security Council resolution
276 (1970)72" Having found that the UNGA
resolution which had first declaread the

Mandate at an end had legal dispositive force,
the Court held that as a result of the
Security Council resolution which called on
states to take specific steps such ag
diplomatic and economic ostracism of Scuth
Africa, states were under an obligation ~i :
a legal obligation~ to recogniss T
illegality and invalidity of South Africats
continued presence in Namibia {60].

-

However, it 1is not only on the basis of
Security Council resclutions that states mavy
have a duty to act,. The power to maintain
peace and security is conferred on the
Security Council by Article 24 of the UM
Charter, which states:

In order to ensure prompt and
effective action Dby the UN, its
members confer on the Security Council
primary responsibility for the

maintenance of international peace and
security, and agree that in carrying
out its duties under this
responsibility, the Security Council
acts on their behalf., [61]..
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In other words the Security Council acts on
the Dbasis of power delegated to it by the
nembers of the United Nations, who 1in the
event of the delegate being prevented from
exercising its authority are entitled in
accordance with general principles cof law as
principals to take collective -measures.

An example of action being taken by the
General Assembly in their capacity as
principals occurred in the KXorean War. In
resolution 377 A (v), known as the 'Uniting
for ~Peace Resolution', the General Assembly
resclved that: :

If the Security Council because of
lack of unanimity of the permanent
members fails to exercise its primary
responsibility for the maintenance of
international peace and security in
any case where there appears to be a
threat to the peace, breach of the
peace, or act of aggression, the
General Assembly shall consider the
matter immediately with a view to
making appropriate recommendations to
members for collective measures,
including in the case of a breach of
the peace or act of aggression, the
use of armed force when necessary, to
maintain or restore international
peace and security. [62].

This statement of the General Assembly's
right as principal to take action pursuant to
its own decisions rests not only on Article 24
but also Article 1 of the UN Charter, which
states as a purpose of the United Nations the

maintenance of international peace and
security and, to that end, the taking of
collective measures. In other words, it is an

obligation binding on members to take action
in pursuit of the Charter's goals in the event
of the failure of the Security Council to act.

The "Uniting for Peace Resolution" was .
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used a second time during the Arab-Israeli War

in 19586, In that case, France and the United
Kingdom who were involved on the Israeli side
vetoed action by the Security Council. A
special emergency session of the General

Assembly was called in November 1956 and a
resolution adopted calling for an immediate
ceasefire. In addition, the UN Emergency Force
was established to secure the cessation of
hostilities.

"Uniting for Peace Resolution" 377 A (v)
was used a third time in the Congo in 1960,
again to circumvent the paralysis of <the
Security Council.

It 1is time that recourse be had for a
fourth time to Uniting for Peace Resolution

377 A (v), in the territories occupied by
Israel since 1967, The legal basis for such
action 1s clear and indisputable. As shown

above, the UNGA has frequently stated that
states have an obligation to ensure respect
for <tThe Fourth Geneva Convention in the
Cccuplied Territories. Moreover, they hava
recognised that the situation constitutes a
threat to international peace and security as
long ago as 1948, since when the situation can
hardly be said to have improved. As is well
known, the Security Council has frequently
been prevented from adopting measures by the
veto of the United States, and others
(resolutions of the Security Council in 1972
and 1975 condemning Israsl’'s raids on refuges
camps in Lebancn and Syria, in 1978 censuring
Israel's acts in Jerusalen, and in 1980
stating the right of the Palsstinians to self-
deternination) nave all been vetoed by the
United States. JHovsover, the Security Councii
has only once referred to the obligation -of
states Lo ensure respect for the Convention.

It is submitted that "Uniting for Peace
Resolution” 377 A (v) provides the means by
which states may fulfil their legal obligation
to ensure respect for the Fourth Geneva
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Convention through the United Nations. The
connection between Israel's belligerent
occupation of the West Bank and international
security or lack of it is too obvious to need
restating, yet perhaps so well known that it
has been taken for granted and thus not vet
resulted in the positive remedial action that
is legally as well as politically and morally
required.

3. Derivative State Responsibility

2 seventh and final legal threat that may
be levelled at states which persist in
ignoring Article 1 of the Geneva Conventions
is that they may themselves become responsible
for violations of the Convention by virtue of

the doctrine of derivative state
responsibility. [63].

A state may be responsible for acts
committed by another state in a nunmber of
Ways, for example where a state permits its
territory to be used by another state to
launch aggression against a third state, or
where a state violates territorial sovereignty
of another state by sending in mercenaries. A
state may also be responsible for omissions:
for example, failing to try to prevent acts of
insurgent forces using its territecry from
affecting foreign nationals. Also, in  the
case of mandates, the mandatory power bears
"derivative responsibility® for acts by which
the government of tThe mandated territory
causes injury to foreign citizens.

A state 1s respoensible for the acts of
another state where it gives money intending
that money to be wused in wviolation of
international norms or knowing it will be so

used., The responsibility is similar to that
governing the law of secondarxy liability in
municipal criminal law or perhaps more

accurately, that governing the responsibility
of defendants fcor the torts of third parties
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where fthe defanda
=

fJ
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is 1in a position of
respongibility vi Vis the third party - see
the famous Doz rachits case in English law.
[64]. This is not vicarious liability as a
state 1is not liable where it has taken all
precautions to aveid the third party's tort,
unlike the employer who may be vicariously
liable in spite of such precautions.
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In Nicaragua v. United States, the United
States was accused of publishing “The
Psychologlcal Operations in Guerilla Warfare®
in circumstances wheres it knew its advice was
likely to be acted upon. {65]. The Court held
that under customary law as reflected in
Article 1 of the Fourth Geneva Convention, the
US was "under an obligation not to encourage
persons or groups engaged in a conflict in
Nicaragua to act in violation of Article 3
common to the four 1949 Geneva Conventions.™®
By publishing "Psychological Operations in
Guerilla Warfare" the US was in breach of its
obligations.

However, in addition, the Court
considered the Nicaraguan submission that
actions of the Contras were imputable to the
United States. The Court found that the
publication of "Psychological Operations" did
not constitute sufficient ~ direction and

control of the Contras to render their actions
imputable to the US. However, the cas=2 remains
a significant one as it underlines the real
possibility that states may be found directly
responsible for the acts of other states under
the doctrine of derivative state
responsibility.

Are states legally responsible on this
basis for failing to ensure respect for the
Fourth Geneva Convention in Israel? There is
a strong chance that the United States,
knowing as it does of the violations of human
rights in the Occupied Territories and funding
Israel to the extent that it does, is liable.
However, in addition, it seems that the
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actions of certain states in preventing <the
implementation of General Assembly resolutions
on a regular basis amount to acts or omissions
from which may be derived responsibility for
Israell actions. The occupation by Israel has
continued for twenty-one years. Article 1 of
the Fourth Geneva Convention, as we have seen,
réguires that states take action +to ensure
that other states vrespect its provisions.
States' persistent breach of their obligations
under Article 1 through omigsion te ‘t!ensure
respect! combined with positive steps to block
the 1initiatives of the Security Council over
an extended period while Xknowing of the
violations of human rights that continue to
occcur are factors exercising the greatest
measure of direction and control over the
actions of Israel in the Occupied Territories.
It is submitted that those responsible for
allowing Israel to continue to vioclate +the
Fourth Geneva Convention are themselves

arguably 1liable under the doctrine of state
responsibility.

43



D. CONCLUSION - PRACTICAL STEPS

The steps which a state or (states) may
be expected to take in pursuance of the seven

legal obligations outlined above may be
divided into steps required as a matter of
law, and secondly steps which states are able

and willing to take beyond those required as a
minimum by law and without transgressing the
prohibition against the use of force contained
in the UN Charter. State action may further be
classified as follows: political and
diplomatic action; judicial inquiry and
investigation; and the institution of criminal
proceedings before criminal caourts.

In the 1983 Geneva Declaration on
Palestine and Programme of Action for the
Achievenment of Palestinian Rights, the
conference called upon states:

To take prompt, firm and effective
steps and actions ... and carry out

the accords of the internaticnal peacs
conference including the following:

a) taking measures consistent with the
principle of the inadmissibility. of
the acguisition of territory by force
to ensure Israel's withdrawal from the
Palestinian and other Arab territories

occupied by Israel since 1867
including Jerusalem, within a specific
timetable.

b) undertaking effective measures to
guarantee the safety and security and
lagal and human rights of the
Palestinians in the Occupied
Territories. [66].

What are these measures? In its Namibia
Advisory Opinion of 1971, the ICJ did not
specify exactly what measures were appropriate
for states to take <consistent with the
illegality and invalidity of South Africa's
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Mandate declared in Resolution 276  (1970).
However the court did say that states were
under a legal obligation to abstain from: 1.
treaty relations with South Africa in which
she purports to act on behalf of South-West

Africa:; 2. applying existing bilateral
treaties concluded by South Africas ©n behalf
of South-West Africa; 3. maintaining

diplomatic and consular relations in so far as
they extend to South-West Africa; and 4.
entering into economic relations with South
Africa where it acts on behalf of South~-West
Africa "which may entrench its authority over
the territory®. [67]. The Court explicitly
recognised the limits on its recommendations
by stating that the precise determination of

appropriate measures was a matter for
political organs. In addition, they were made
with regard to the duty of non-recognition and
not with regard to the maintenance of

international peace and security, a feature of
the case which has led critics to gquestion the
Court's finding that the Security Council
resolution concerning the legality of the
Mandate was binding. However, as an
indication of the measures which the ICJ
considers to be valid inter-state actions, the
Judgement retains its wuse in the present
context. Particularly interesting is the
implication that economic sanctions may be a
legal requirement and not just a legal option.
As a inimum legal requirement, the
withholding of economic intercourse  with
Israel "which may entrench its authority over
the territory", has a clear precedent as
regards the duty of non-recognition of the
occupation and is clearly relevant to <the
obligations of states under Article 1 of the
Conventions.

What other measures of enforcement, in
addition to those actually required by 1law,
may states take? Certain factors peculiar to
Israel should be borne in mind when
considering this gquestion, in particular
Israel's public espousal of the idea, in
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principle, of an impartial investigation
similar to the missions of enquiry regularly
sent by the Director-General of the ILO;
Israel's pride in its democratic credentials;
the 1rift that exists between the UN and
Israel; and the sensitivity of Israel to the
statements of individual states as opposed to
the community of states. [68].

Given the failure of countless UN
resolutions to have any effect on Israel's
domestic policy, diplomatic measures should

include bilateral contacts asking Israel to
ablde Dby the Geneva Conventions and other
internaticonal norms. Such approaches would
also fulfil the normal requirement that states
enploy diplomatic negotiations to provide
material evidence of a legal dispute prior to

bringing a claim in the International Court of
Justice.

Judicial proceedings could also be
brought against Israel in the ICJT whose
jurisdiction Israel might accept on a forum
prorogatum basis, i.e. by virtue of an
agreement betwsen 1t and the appellant., It
would be difficult for Israsl to refuse to
accept the ICJ as an unbiased Judicial body
without seriously compromising its self-
proclaimed adherence to the rule of law and
democratic preceapts.

Inherent in such judicial action is the
notion of reparation. As was stated in ths
Chorzow Factory Case (Indemnity) Merits: "It
is a principle of international. law, and even
a general conception of law, that any breach
of an engagement involves an obligaticn to

make reparation'. [69]. Such reparation may
involve a declaratory judgement, payment of
compensation, an apolegy, . punishment of

individuals responsible, the taking of steps
against any further breach of a duty and any
other measures of restitution and
satisfaction. :
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in. addition states should  institute
enguiries under Article 148 of the Fourth
Geneva Cohvention. in particular the UN shonld
take steps to facilitate an investigation of
violations of human rights by the UN Committee
on the Occupled Territories and other local UN
bodies such as the United Nations Relief and
Works Adgency. These sentiments were echoed by
the Commitiee itself in 1976

the Protecting power formula ° has
failed ,...the international commanity
has a clsar rasponsibility to ack
impartially Camd free from  all
political partisanship... to sscure
the sdrupulous adherence Lo the
bProvisions oL the Fourth Genevs'
Convention and ensure its afficacy,

Finally, states should ingtitute criminal
procesdings  against  individuals guilty = of
grave breaches asm regquired by Articls 146 0nE
the Fourth <Geneva Convention, Or  in  the
erercise  of the universal Jurisdiction to try
war criminals, referreq Lo in &G of Israel v,
Eichmann. [71].

What should law-abiding states do to -
“RCoourage  othéyr states te abide by their
ooligations under Article 1 to ensure that
Israsl respects the Conventionsg? Firstly, it
8 & political truism that states prefer £0
Bt with the law rather than against it. it
is therefore to be hoped that the underlining
of  gtateg! +tegal obligations, of which this .

forms  part, will serve +eo pressule

to act accordingly, The guestion  wf

e and Buropean public opinion. his besr

2@ by Charles Saint-Prot who ' states

h efforts in the sphera of irformation
media  should be dire e Hal o4

riss  and groups whiich. hav

SE L te  the problem, [ 3 &
2 5 9 . - TN e g B e e )
iRer:Te with &l i : drEnt ary and
clogical assistances Tor the  purpose




of coordinated action." [72]. In particular,
these groups should be informed of the legal
duties of the states of which they are
nationals to "ensure respect! under Article 1.
The preference of states to be seen to be
acting legally within the public sphere also
lies at the basis of the suggestion by Antonio
Cassese that states be requested by other
states to make public declarations to the
Secretary~General of the United Nations as to
whether they have availed themselves of
Article 1 of the Geneva Conventions and Aif
not, of the precise reason why not.

Secondly, the General Assembly should
suggest that individual states take lawful
domestic measures not amounting to retaliation
or reprisal, in pursuance of Article 1: for
example, the Imposition of economic and
commercial measures.

Thirdly, states should consider suing

other states, who are in breach of Article I
by failing to take any steps to ensure
respect, at the ICJ. Such an action ceuld

only be started by states who felt thamsslves
immune from precisely the same accusation,

Whichever strategy 1is emploved, the
degree and duration of current international
inertia in the face of the level of human

rights abuse prevalent in the Occupied
Territories is undoubtedly contrary to
internaticnal law. Only by publicising this

fact 1s there any hope of seeing the rule of
law respected. :
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APPENDIX: TREATY INTERPRETATION

: The methods used by lawyers to interpret
texts differ according to the priority
accorded to each of three main modes of
interpretation: the textual or "plain meaning"
approach, the "intentions of the parties®
approach and the "teleclogical" or "aims and
objects" approach. [1]. The emphasis of each
is self-evident from its 'title?. The three
approaches are not mutually exclusive,
although the latter appreoach is usad
particdlarly in the interpretation of
humanitarian treaties. The present paper will
use all three approaches in order to avold the
charge of selectivity. In addition a mixture
of all three approaches is used in the Vienna
Convention on the Law of Treaties of 1969
(which came into force in 1980). 1In so far as
is relevant here, Article 31 states

1. A treaty shall be interpreted in
good faith in accordance with the
ordinary meaning to be given to the
terms of the treaty in their context
and 1in the light of its object and

purpossa.
2. The context for the purpose of the
interpretation of a treaty shall

comprise in addition to the text,
including its preamble and annexes:

a) any agreement relating to The
treaty which was made between all the
parties in connection with the

conclusion of the treaty;

and

3. There shall be taken into account,
together with the context:

a) any subseguent agreement “ between

the parties regarding the
interpretation of the treaty or the
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application of its provisions;

b) any subsequent practice in the
application of the treaty  which
establishes the agreement of the

parties regarding its interpretation;

c) any relevant rules of international

law applicable in the relations
between the parties.

4. A special meaning shall be given

to a term if it is established that
the parties so intended.

Article 32 states:

Recourse may be had to supplementary
means of interpretation, including the
preparatory work of the treaty and the
circumstances of its conclusion, in
crder to confirm the meaning resulting
from the application of Article 31, or
tc determine the meaning when the
interpretation according to Article

31:

a) leaves the meaning . ambiguous or
obscure; or

b) leads to a result which is
mnanifestly absurd or unreascnable.

(21.

Although the treaty is explicitly of non-
retroactive effect, many of its provisions
both codify and develop existing customary law
and may therefore be used to interpret the
Fourth Geneva Convention. [3].
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