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i.

Introduction

We welcome the initiative by the United Nations (UN) Special Rapporteur on the promotion
of truth, justice, reparation and guarantees of non-recurrence, Mr. Fabian Salvioli to devote his
report to the 76th session of the General Assembly on the question of the adoption of transitional
justice measures to address the legacy of serious violations of human rights and humanitarian
law committed in colonial contexts. In response to this initiative and the questionnaire provided
therein, we would like to direct our response to the first four questions posed regarding
accountability, truth, reparations and memorialisation mechanisms in Palestine.
Acknowledging that transition to justice in Palestine is a far distant reality, and that the Israeli
settler-colonial regime is not a legacy of the past but an ongoing settler-colonial structure,1 it
is important to ensure the transitional justice narrative on Palestine is not grounded on the
hegemonic narrative, which neglects both the historical and ongoing nature of the Israeli
settler-colonial regime.
ii.

On Mechanisms for Accountability

Please indicate which mechanisms have been established in the concerned country to hold
accountable persons accused of committing or bearing responsibility for gross violations
of human rights and serious violations of international humanitarian law in colonial
contexts. If such mechanisms were not adopted, please explain why. Please indicate the
challenges and 2 opportunities encountered in investigating, prosecuting and sanctioning
such crimes.
The UN Special Rapporteur on the Occupied Palestinian Territory, Mr. Michael Lynk wrote:
“the enemies of accountability are impunity and exceptionalism.”2 For 73 years, Israel has
failed to comply with its international law obligations within a context of institutionalised
impunity.
Israel’s military and civilian justice systems, have proved to be a driving force in the continued
protection and entrenchment of the pervasive impunity enjoyed by Israeli authorities.3 Israel’s
military investigative system is neither independent nor impartial.4 This is illustrated by the
Israeli military’s role as the authorised investigative body into its own conduct.5
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Following the receipt of 500 criminal complaints by the Military Advocate General (MAG),
who is the key figure within the Israeli investigatory mechanism, in relation to Israel’s 2014
aggressive military campaign on the Gaza Strip, which resulted in the killing of at least 2,251
Palestinians, and widespread destruction of over 31,000 civilian properties, only three Israeli
soldiers were eventually indicted, and then only for a minor infringement of looting.6
The effective sanctioning of violations of peremptory norms of international law by Israeli
courts, highlights their complicity in sustaining Israel’s impunity. The Israeli courts have
sanctioned the use of torture, under the so-called “ticking bomb” scenario.7 From 2001 until
2017, more than 1,000 complaints alleging torture during Israeli interrogations were filed, and
all of them have been closed without a single indictment.8 In light of the active role of the
Israeli justice system in maintaining Israel’s impunity, the Palestinian people have been seeking
accountability internationally.
The international community have failed to take effective measures to cooperate to bring the
illegal situation imposed upon the Palestinian people to an end, in line with their responsibility
as third states under international law.9 In fact, while the crime of deportation of civilians were
being prosecuted elsewhere in the world in the aftermath of the second World War,10 Israel
was accepted as a “peace-loving” new member of the United Nations (UN), despite the crimes
and violations of international law surrounding its establishment, including those of forced
transfer and deportation,11 and despite breaching the UN’s own condition for Israel’s new
membership, which was to ensure the right of return of the majority of the Palestinian people
that it had illegally uprooted.12
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exceptionalism”,13 no accountability recommendation has ever been implemented.14 More
generally, Israel had only implemented 2 per cent of the recommendations issued by relevant
Human Rights Council mechanisms regarding accountability and access to justice.15
Prosecution at the International Criminal Court (ICC) may be the last resort for accountability
for Palestinians.16 After 12 years of failed attempts by Palestinian authorities and civil society
to trigger ICC jurisdiction over Israeli international crimes committed in occupied Palestine,
the Office of the Prosecutor of the ICC in March 2021 announced the opening of a full criminal
investigation into the Situation in Palestine. This is an important step to contribute to justice
for Palestinian victims and end an overdue cycle of Israeli impunity. Unfortunately, the
international community not only fails to fulfil their obligations under international law to
ensure the Palestinian people exercise their right to self-determination, some have been
undermining the work of the ICC.17
Along with the ICC, universal jurisdiction has emerged as an important avenue to counter
Israel’s impunity. However some states again have failed to provide Palestinian victims access
to the justice their deserve. For example, Belgium in 2003 amended its universal jurisdiction
law to severely restrict the initiation of proceedings in relation to suspected crimes when they
had no direct connection to Belgium.18 This amendment was in response to serious
international pressure by the United Sates and Israel, after survivors of the Sabra and Shatila
massacres lodged a criminal complaint in Belgium against Ariel Sharon, the Israeli Prime
Minister at the time and others for the massacres, murders, rapes and disappearances of civilian
populations.19
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The universal jurisdiction principle has also been used as a means to pursue corporate
accountability.20 In 2010, Al-Haq filed a criminal complaint against Lima Holding, the parent
company of Riwal, in the Netherlands, for its involvement in international crimes in the OPT.21
The Dutch National Prosecutor’s Office did not prosecute Riwal due to the supposed “small
scale” and “occasional” nature of the use of equipment.22
iii.

On Mechanisms of Truth

Please indicate which measures have been established in the concerned country to inquire
on and establish the truth about gross violations of human rights and serious violations of
international humanitarian law committed in colonial contexts. If such mechanisms were
established, please indicate how was the outcome of the inquiries made public and
conveyed to victims and civil society in the affected country as well as to civil society in the
former colonizing power. If such mechanisms were not adopted, please explain why. Please
indicate the challenges and opportunities encountered in this regard, whether victims and
affected communities have been effectively consulted in the design and implementation of
these measures, and whether a gender was adopted.
Palestine has witnessed dozens of international commissions of inquiry and fact-finding
missions.23 The most recent one was the UN Commission of Inquiry of 2018, which was
mandated to investigate violations in the context of the military assaults on the large-scale
civilian protests between 30 March and 31 December 2018 in the Gaza Strip.24
On 30 March 2018, Palestinians launched the “Great March of Return” and hundreds of
thousands protested each week for a year along the Israeli fence in the Gaza Strip and erected
tents with the names of the villages they were forcibly displaced from in 1948.
Around 75 percent of the population in the Gaza Strip are refugees.25 With the right to return
as the main demand of the protest, they also protested the dire humanitarian conditions as a
result of the Israeli blockade since 2007. The Israeli forces responded with lethal and excessive
use of force against the peaceful protesters and killed 204 Palestinians, including 43 children,
and injured more than 9,000 between 30 March 2018 and 1 May 2019.26
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The UN Commission of Inquiry on the 2018 protests (the Commission) concluded that some
of those violations may constitute war crimes or crimes against humanity.27 The Commission,
like other UN commissions of inquiry in Palestine which had limited mandates, focused its
investigation on the outcomes rather than the root causes of the violations. The spark of the
March, which is the call of the refugee population of Gaza of their inalienable right to return
to their original homes, was mentioned in the background section of the Commission’s report
and no recommendations were adopted in this regard. Investigating outcomes without
understanding causes obstructs understanding structural injustice.
The Palestinian people have been trapped in a hegemonic narrative that portrays the situation
in Palestine as the “Israeli-Palestinian conflict” since the 1967 occupation, neglecting the
history that shapes the identity and struggle of the Palestinian people against the Zionist settlercolonial project since 1917.28 Engaging in a decolonisation struggle is the logical response to
settler colonialism and to arrive at a decolonised future, there is a need to counter the
hegemonic narrative, which neglects the historical injustice in Palestine.
The Oslo Accords of 1993, which was signed between the government of Israel and the
Palestine Liberation Organization (PLO) with the intention to achieve “peace”, despite ongoing
settler-colonialism, and by leaving central justice issues such as a durable solution for
Palestinian refugees and historical injustice, has reinforced the hegemonic discourse and
created an international collective amnesia in relation to the history of the Palestinian people.29
In the vacuum of an official representative who would voice the structural nature of the
injustice of the Palestinian people, and within an ongoing denial by the Israeli authorities of
any responsibility of their historical and ongoing violations against the Palestinian people,
Palestinian grassroot initiatives have led their own way to reclaim a narrative, that portrays
Israel as a historical and ongoing settler-colonial regime.30
After the 1948 Nakba, when Zionist militias forcibly displaced 85 percent of the indigenous
Palestinian people,31 destroyed 531 Palestinian villages and towns, and carried out more than
70 massacres in which more than 15,000 Palestinians were killed,32 the Palestinian people who
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had been forcibly displaced around the world tried to reclaim the truth behind their ethnic
cleansing.
They repaired their archival loss, by establishing research institutions and archival centres.
Unfortunately, two of the most unique curators of the Palestinian historical archives, which
were established after the Nakba, were raided and their contents were confiscated or destroyed
by Israeli forces.33 Since the loss of the invaluable materials of these two institutions, the
Palestinian people have continued to preserve their history and heritage by establishing new
documentation and resource centres.34
Oral history has been an important tool in the hands of grassroots initiatives, to document life
before 1948, stories of displacement, the destruction of Palestinian villages and towns in
1948,35 and the life of the refugees at the present time. 36
The Israeli NGO Zochrot (remembering in Hebrew) is an active organisation in initiatives to
reclaim Palestinian history and collective memory.37 Zochrot undertakes oral history projects
such as conducting interviews with Zionist paramilitary fighters, arranging tours to destroyed
Palestinian villages and towns, and in an unprecedented manner, it launched a Truth
Commission on the Responsibility of Israeli Society for the Events of 1948–1960 in the
Negev.38 While this non-governmental truth commission is flawed because of its establishment
during ongoing settler-colonisation, its data may still be beneficial to an envisioned official
truth commission.
iv.

On Mechanisms of Reparations

Please indicate which measures have been established in the concerned country to provide
reparation to victims of gross violations of human rights and serious violations of
international humanitarian law committed in colonial contexts. If such processes were
established, please indicate which type of reparation was provided to victims (for example:
restitution, compensation, satisfaction, and /or rehabilitation). If such measures were not
adopted, please explain why. Please indicate the challenges and opportunities encountered
33
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in this regard, whether victims and affected communities have been effectively consulted in
the design and implementation of these measures, and whether a gender perspective was
adopted.
Around 66.7 percent of Palestinians worldwide are forcibly displaced persons, with at least
7.94 million Palestinian refugees.39 Israel persistently denies the right of reparation, including
consensual return to their homes, lands, and property restitution, compensation and
rehabilitation, to Palestinian refugees and other persons displaced in the waves of ethnic
cleansing carried out since the state’s establishment.
Israel has sealed the dispossession of Palestinian refugees, displaced persons, and other
Palestinians who were abroad at the time of the 1948 Nakba, by barring their inalienable right
of return and through the mass appropriation of their property by the State.40
As per its settler-colonial logic, the return of millions of refugees and internally displaced
persons is a threat to the “the existence of Israel as a Jewish state, obliterating its basic identity
as the homeland of the Jewish people and a refuge for persecuted Jews worldwide.”41
In the 1950s, the internally displaced Palestinians of the village of Iqrit in the Galilee, who
were forcibly displaced from their village and their village was declared as a closed area and
transferred to Jewish settlers, filed a case at the Israeli Supreme Court to demand their right to
return.42 Despite the Court’s ruling in 1951 that ordered the Israeli Minister of Defence to
implement the right to return of the Iqrit villagers to their homes, the Israeli military demolished
the whole village.43 Commenting on the story of Iqrit, the then Israeli Prime Minister Ben
Gurion stated: “we don’t want this to create a precedent for the repatriation of refugees.”44
While Palestinian refugees and internally displaced persons remain denied their right to return
to their homes to this day, Israel continues to implement forcible transfer policies and measures,
as well as creating and maintaining coercive environments across historic Palestinian, to drive
the ongoing displacement of the Palestinian people.
Even 73 years on from the Nakba of 1948, both the internationally mandated bodies and the
international community continue to fail to take any measures to adequately address this
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ongoing Nakba by the provision of just and durable solutions as stipulated by international
law.45
Displaced Palestinians are subject to a separate legal protection framework, created prior to the
adoption of the Refugee Convention or establishment of the UNHCR. Following the Nakba of
1948, the UN set up two separate agencies: the UN Conciliation Commission for Palestine
(UNCCP) in 1948, mandated to seek durable solutions for and protect Palestinian refugees, and
the UN Relief and Works Agency for Palestine Refugees in the Near East (UNRWA) in 1949,
mandated to provide humanitarian assistance.
This separate legal framework, however, has been deactivated and has been utilised to exclude
Palestinian refugees from the protection regime of the 1951 Refugee Convention and the
oversight of UNHCR.46 At present, UNRWA is the only active international mechanism that
has the Palestinian refugees in its mandate. That being said, the mandate of UNRWA does not
provide a comprehensive solution for Palestinian refugees and IDPs, but rather focuses on
providing the refugees with essential humanitarian assistance.
Despite the fact that UNRWA’s mandate falls short on delivering a solution to the Palestinian
refugees’ issue, it has been under an ongoing, and growing, campaign, led by Israel and the
United States, to terminate it. Due to the voluntary nature of UNRWA’s funding, the provision
of its services is dependent of the will of donors. Consequently, UNRWA is vulnerable to
political pressure and interference.47 In 2018, for example, the USA abruptly terminated its
funding to UNRWA,48 and resumed it in April 2021.49 Most recently, and following
delegitimisation reports led by the Israeli organisation IMPACT-se, the EU Parliament passed
a motion condemning the so-called ‘hate and violence’ in UNRWA textbooks.50
The current deployed humanitarian and political approaches, which are based on an immense
imbalance of power and lack any foundation in international law, cannot ensure the inalienable
rights of the Palestinian people, principally to self-determination and reparations for forcible
displacement.
v.

On Mechanisms of Memorialization

Please indicate which measures have been established in the concerned country to
memorialize the gross violations of human rights and serious violations of international
45
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humanitarian law committed in colonial contexts. If yes, please indicate whether
memorialization processes were established in the affected country and /or in the former
colonizing power. If such measures were not adopted, please explain why. Please indicate
the challenges and opportunities encountered in this regard, whether victims and affected
communities have been effectively consulted in the design and implementation of these
measures, and whether a gender perspective was adopted.
On 29 October 1956, Israeli border police shot 48 Palestinian citizens of Israel, including 23
children, as they returned to their homes in the Kafr Qasem village from work, unknowingly
“violating” the new military curfew that had been announced only 30 minutes earlier on their
village, ordering the border police to “shoot to kill” anyone outside their homes after 10 pm,
instead of the usual 5 pm curfew.51
The military curfew order should be seen within Israel’s wider military rule, which since its
establishment, has been a distinctive tool of dispossession and domination against the
Palestinian people.52 Besides the effective role of the military rule in land expropriations, it has
been a tool to supress Palestinians in the form of closures, curfews, movement restrictions and
administrative detention, denying Palestinians of their right to self-determination.
In the immediate aftermath of the massacre, the Israeli government tried to imposed a 7-week
media gag on the “incidents”, and a three-month cordon on the village.53 The government
further refused to hold a public trial; pardoned the convicted soldiers and promoted responsible
commanders; failed to compensate fully the families;54 and continues to refuse to acknowledge
formal responsibility for the massacre.55
In addition, Israel tried to prevent Palestinian popular memorialisation and “to impose its own
memory of the crime.”56 The people of Kafr Qasim marked the massacre's first anniversary, in
an undercover legal manoeuvring that coerced the families into accepting a privately arranged
damages settlement.57 The government prevented the villagers from holding their memorial
51
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service privately, and carefully arranged a guest list of speakers permitted to join the mourners,
dominating the tone and content of the ceremony.58
Three weeks after the first anniversary, high-ranking Israeli officials arranged and attended a
“reconciliation ceremony” in a sulha style (an Arab conflict resolution custom), to conclude
the “affair” and to heal the wounds of the 2000 people in the village, whom almost everyone
lost a relative.59 The villagers were immensely pressured to participate in the ceremony. The
Israeli authorities even unsuccessfully tried to bring the accused murderers of the massacre to
the ceremony while their trial was ongoing at that time, to intimidate the villagers to pardon
them. The ceremony itself was charged with intimidation against the villagers, with speeches
calling for coexistence.60 In effect, the sulha revealed the government’s intention to deny any
responsibility of the massacre.
The massacre sparked Palestinian grassroots memorial activity and the ongoing Israeli
measures to prevent the popular memorialisation of the massacre and its attempts to impose its
own memory on Palestinians transformed it into a central site of resistance against historical
displacement and dispossession of the 1948 Nakba and the ongoing Israeli military rule as a
tool of dispossession and control.61
For the first three years, grieving families commemorated privately in the village. It was during
the early 1960s that the commemoration shifted in its form into memorial processions, signholding, poetry readings, and political speeches.62
Nationally, the following decade on the massacre witnessed an unprecedented and mass
mobilization, the formation of local committees, letters and petitions campaign to the
government, memorial processions, protests, mourning prayers, meetings, demonstrations, and
strikes, across Palestinian villages and towns in Israel.63
Every year, residents of Kafr Qasim march and assemble at the monument they erected at their
own expense and hold a memorial service,64 reaffirming that they will not forget, neither
forgive.65 The “reconciliation ceremony” is "part of the crime that Palestinians commemorate
today.66
The Kafr Qasem massacre is not a distinct crime from the ongoing violent settler-colonial
Israeli structure against the Palestinian people. The Israeli authorities continue to adopt
58

Ibid, 403.
Ibid, 402-404.
60
Ibid, 393.
61
Ibid, 394.
62
Ibid, 408.
63
Ibid, 393-410.
64
Shirley Racah and Abed Kannaneh, ‘48 human beings were massacred – and we have forgotten them’ (+972
Magazine, 3 November 2013) <https://www.972mag.com/48-human-beings-were-massacred-and-we-haveforgotten-them/> accessed 7 May 2021.
65
Yasmine Bakria, ‘Hundreds Attend Rally Marking the 63rd Anniversary of the Kafr Qasem Massacre: ‘An
Open Wound’’ (Haaretz, 29 October 2019) <https://www.haaretz.com/israel-news/.premium-hundreds-attendrally-marking-the-63rd-anniversary-of-the-kafr-qasem-massacre-1.8054431> accessed 7 May 2021.
66
Shira Robinson ‘Commemorations under Fire: Palestinian Responses to the 1956 Kafr Qasim Massacre’ in
Ussama Makdisi and Paul Silverstein (eds) Memory and violence in the Middle East and North Africa (Indiana
University Press, 2006) 114-115.
59

discriminatory laws to suppress Palestinian collective memory. For example, the Budget
Foundations Law of 2011, makes it illegal for state sponsored groups in Israel to actively
promote commemoration of the Palestinian Nakba, and criminalizes the actions of grassroots
Israeli NGOs dedicated to memory recall.67 For the Palestinian people, the Nakba has been a
key site of collective memory that “connects all Palestinians to a specific point in time.”68 The
Nakba is also an ongoing process and reality, exemplified in Israel’s denial of the Palestinian
refugees’ right of return, and the coercive environments designed to drive the current and
ongoing forcible transfer of Palestinians. The suppression of Nakba commemoration, through
the Budget Foundations Law and other laws and policies suppressing Palestinian political
rights,69 is the suppression of Palestinian history, collective memory, and reality.
vi.

Conclusion and recommendations

In order to achieve any just and durable solution to the Palestinian struggle, and to put an end
to Israel’s settler-colonial and apartheid regime, a rights-based approach must be adopted. As
long as the international community is passive, and Israel enjoy a culture of impunity, the
Palestinian people will continue to endure Israel’s settler-colonial apartheid regime, as well as
continuous and systematic denial of their collective rights, including the right to selfdetermination and to return to their original homes.
In light of the above, we urge the Special Rapporteur to:
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i.

Recognise and address Israel’s settler-colonial and apartheid regime in his report,
as well as the role of corporations in the maintenance of Israel’s settler-colonial
enterprise;

ii.

Call on the UN and its Members States to enable and facilitate the return of
Palestinian refugees to their original homes, and ensure restitution of their property
and compensation for the damages inflicted upon them, as a result of their
displacement, including through the reactivation of the UN Conciliation
Commission for Palestine.

iii.

Call on the UN General Assembly to establish a mandatory financing mechanism,
rather than voluntary state contributions, in order to secure consistent and
sustainable funding of UNRWA and to expand the mandate of UNRWA in order to
fulfil the legal protection standards that refugees are entitled to;

iv.

Urge UN Member States to adopt and implement the recommendations of the UN
Commission of Inquiry on the Protests in the Occupied Palestinian Territory,
including the immediate activation of international accountability measures to bring
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Israel into compliance with its obligations under international law and prosecute
perpetrators of international crimes; and
v.

Publicly call for international justice and accountability for Israel’s war crimes and
crimes against humanity, including its apartheid regime, including by calling on
third States to comply with their humanitarian law obligations under Article 1 of
the Fourth Geneva Convention and Rome Statute obligations to fully cooperate with
the Office of the Prosecutor of the ICC.

vi.

Call on the UN and its Members States to reconstitute the UN Special Committee
against Apartheid and the UN Centre against Apartheid as critical steps towards
ending Israel’s institutionalized impunity and apartheid regime.

vii.

Urge the UN Human Rights Council to establish a Commission of Inquiry to
investigate the historical injustice inflicted on the Palestinian people, to unpack the
historical and ongoing Israeli settler-colonial regime in Palestine.

